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Abstract: The present work tries to analyze the relationship or 
not of the protection of human rights from the International 
Court of Justice. It is a work based on jurisprudence and the 
dissenting opinions of the judges of the Court that with the help 
of the doctrine we will try to arrive not at certain conclusions 
but to open the way to new discussions that have to do with 
juridical positions that put in practice new ideas of approach to 
protect human rights from an international body and always 
remaining a topical and continuously developing topic for the 
next few years. This investigation has excluded cases of state 
liability, the use of control mechanisms and_ correlated 
ordinances for humanitarian purposes in relation to human 


rights. 
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human rights, ICJ jurisdiction, immunities, jus cogens. 


Introduction' 

The protection of human rights is always a topic of discussion 
and to be explored globally. The forums are now various for the 
protection of rights but the practice, rectius the reference, 
protection of various rights in the International Court of Justice 
(ICJ) is always current. The ICJ did not plan to be a human 
rights Court (Scharf, Day, 2012; Gozie Ogbodo, 2012; Alston, 
2014; De la Easilla, 2019) but only a human rights friendly 
Court that deals with the development of human rights through 
the rules of international law and only in a completely marginal 
role and without having shown in practice that it has accepted 
instances for the protection of human rights (Rodley, 1989; 
Bedi, 2007; Sivakumaran, 2010; Simma, 2012; Simma, 2013). 
And despite the fact that the UN Charter has always taken on the 
commitment to protect human rights and fundamental freedoms 
since its inception, based on international law as a harbinger of 
the consolidation of international protection of human rights 
(Svate Pipan, 2018; Pascual Vives, Gonzalez Serrano, 
Rodriguerz Patarrayo, 2022). The ICJ body for resolving 
international disputes, giving non-binding opinions to the other 


bodies of the UN and to specialized institutes, as well as with 


1I would like to thank the anonymous reviewers and also prof.s Grubbers and 
Liakopoulos for their helpful comments on an earlier draft of this paper. 
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advisory functions (Simma, Khan, Noplte, Paulus, 2011)’ but 
without providing for listening to victims of human rights 
violations and guaranteeing direct control over human rights and 
the ICJ many times was referred to the Universal Declaration of 
Human Rights. Universal declaration with a soft law character 
or as: “an authorititative articulation of customary international 
law (...)” (Humprey, 1976; Kirgis, 1987; Mcdougal, Lasswell, 
Chen, 2019)’. 

In the reconstruction of the notion of jurisdiction of the ICJ we 
cannot ignore the famous definition enunciated by the 
Permanent Court of International Justice (PCIJ) in the judgment 
of 30 August 1924 concerning the Mavrommatis concessions in 


Palestine case that several times proposed by ICJ: 


“(...) a différende est un désaccord sur un point de droit ou de fait, a 
contradiction, an opposition de thése juridiques ou d'intéréts entre deux 
personnes” (Liakopoulos, 2020)*. 


This definition actually lends itself to being criticized from 
several points of view. In particular, it appears to be too general. 
It is clear that any controversy of opinion or interest is to be 
understood by controversy. The normal life of international 
relations itself would be a sort of perpetual dispute (Gernandez, 
2014). ICJ on the other hand took care to specify the notion of 

2According to art. 96 of the Charter of the UN. 

3According to Humprey: “(...) claim is applicable only to those provisions that 
are justiciable (...)”; and according to McDougal, Lasswell, Chen: “(...) customary 
international law, having the attributes of jus cogens and constituting the heart of a 


global bill of rights (...)”. 
ACPJI, Reports, 1924, Series A, par. 11. For the jurisdiction of the ICJ see: 
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controversy elaborated b PCIJ in the pronunciation of 21 
December 1962 on the preliminary exceptions raised regarding 
the African south-west case (Fischer 1966). In relation to the 
jurisdiction of the ICJ, just Hersch Lauterpacht affirmed that the 
formulation of Article 34 of the Statute must “be regarded as out 
of keeping with the needs and tendencies of international law”, 
and urged its amendment to extend the access to the Court to 
individuals with the consent of States (Kelsen, 1952; 
Zimmermann, Tams, Oellers Frahm, Tomuschat, 2019). He 


suggested a new wording for article 34: 


“The Court shall have jurisdiction: (1) in disputes between States; (2) in 
disputes between States and private and public bodies or private individuals 
in cases in which States have consented, in advance or by special agreement, 
to appear as defendants before the Court (...)” (Lauterpacht, 1968). 


It would be advisable to analyze the passages from the ICJ 
jurisprudence on various occasions that refer to the protection of 
human rights, also taking into consideration the total spirit of the 
sentence and not only exclusive passages that do not lead to a 


fruitful argumentative path of our research. 


ICJ and development of the protection of international 
human rights law 

The ICJ does not have unlimited material competence 
(Liakopoulos, 2020) to deal with any matter of international law 
including those relating to human rights (Cali, Elibolk, 


Mcegrecor, 2019). The limits set are based on the achievement of 
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the purposes of the United Nations as we have also seen from 
art. 1, par. 3 of the Preamble of the UN Charter (Higgins, Webb, 
Akande, Sivakumaran, Sloan, 2018). The role of the ICJ in the 
area of human rights was only marginal and incidental (Tams, 
Sloan, 2013). Many times the references to the norms and 
principles result because it was necessary for the solution of the 
issues to be pronounced as we have seen for example in the case 
of the Armed Activities on the territory of the Congo in 2005, 
where the ICJ recognized Uganda's responsibility for having 
violated: “(...) its violations under international human rights 
law and international humanitarian law (...)”°. However, the ICJ 
could also deal with human rights to take a position on the 
international scene of the conflict and clarify the content of the 
human rights invoked in litigation as for example in the 
Ahmadou Sadio Diallo case (Francioni, 2009; Juratowitch, 
2010; Ghandi, 2011; Bjorge, 2011; Vermeer-Kunzli, 2011)°, 


where according to ICJ: 


5Armed activities on the territory of Congo (new appeal: 2002) (Republic 
Democratic of Congo v. Rwanda), precautionary measures, order, 10 July 2002, ICJ 
Reports 2002, par. 245. 

6Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic 
Republic of the Congo), of 30 November 2010. We also come across a citation of a 
decision of the Human Rights Committee (Maroufidou v. Sweden in 1981); with 
regard to the violation of fundamental human rights, the European Court of Human 
Rights was also cited in the matter of the previous exhaustion of internal appeals, as 
well as the European Commission of Human Rights, pag. 102. On this point, the 
African Court referred, again by way of example, to what was ruled by the 
Commission in Kenneth Good v. Republic of Botswana, n. 313/05, par. 204 e World 
Organization against Torture and International Association of Democratic Lawyers, 
International Commission of Jurists, Interafrican Union for Human Rights v. Rwanda, 
n. 27/89, 46/91, 49/91, 99/93, par. 67. 
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“(...) the extent of the restrictions the prohibition of expulsion of the foreigner 
are provided for in the relevant provisions of the Covenant on Civil and 
Political Rights and the African Charter of Human and Peoples' Rights (...)””. 


The ICJ in this case assessed the conformity of the law of the 
expulsion provision and did not take into consideration the 
internal law of the expelling State but verified that the expulsion 
is not arbitrary. In this case, the ICJ went above and beyond the 
text of the conventional provisions object of interpretation, 
strengthening the protection of subjects exposed to the risk of 
expulsion. The judges of the ICJ are based on the words of 
Higgins that: 


“(...) the presence of these judges on the bench, providing a “critical mass” 
of persons particularly versed in human rights law, has contributed, I believe 
to human rights law, has contributed (...) to human rights being viewed as in 
the centre of what the Court does not at the margin (...)” (Higgins, 2007; 
Wilde, 2013). 

A further support of this path is also the protection of human 


rights in the armed conflicts and military occupation case, the 
position that has been taken by the ICJ in the case of the 
lawfulness of the threat or use of nuclear weapons in the opinion 
of 8 July 1996 (Gardam, 2001; Zyberi, 2007; Lucak, 2012; 
Cancado Trindade, 2020)* and in the legal consequences of the 


7Par. 65. 

8Legality of the threat or use of nuclear weapons, advisory opinion 1996-I, in ICJ 
Reports of 8 July 1996, par. 26. Application of the international convention on the 
elimination of all forms of racial discrimination (Georgia v. Russian Federation), 
request for the indication of provisional measures, order of 15 October 2008 
(Application of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Georgia v. Russian Federation) (Preliminary Objections), ICJ 
Reports 2011, p. 70, parr. 122-184). In the same spirit see also by the jurisprudence of 
the ICJ: Application of the International Convention on the Elimination of All Forms 
of Racial Discrimination (Azerbaijan v. Armenia), Order of 7 December 2021, para 
40, affirming its prima facie jurisdiction; and Application of the International 
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construction of a wall in the occupied Palestinian territory, 
apparently of 9 July 2004 (Villalpando, 2009; Crawford, 2011)’. 
The enhancement of human rights has been influenced in the 
ICJ jurisprudence by the monitoring of human rights treaties and 
the positions accepted by the ICJ’”. 

The ICJ has identified general norms and/or erga omnes 
obligations in the sense of mandatory by the majority of the 
States of the international community, the ICJ Member States 
and as we have seen in the Barcelona Traction of 3 February 


1970 (Byers, 1997; Villalpando, 2010; Ngobeni, 2012; 


Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. 
United Arab Emirates), Provisional Measures, Order of 23 July 2018, ICJ Reports 
2018 (II), p. 419, para 41 affirming its prima facie jurisdiction. 

9Legal consequences of building a wall in the occupied Palestinian territories, ICJ 
Reports of 9 July 2004, par. 108, (‘“(...) [t]he obligations erga omnes violated by 
Israel are the obligation to respect the right of the Palestinian people to self- 
determination, and certain of its obligations under international humanitarian law’’). 
Separate opinion of Judge Kooijmans, in the case of Legal consequences of building a 
wall in the occupied Palestinian territories, ICJ Reports of 9 July 2004, pp. 231, par. 
40. 

10And in case Diallo the ICJ affirms that: “(...) used the precedents of the Human 
Rights Committee of the UN and the African Commission of Human Rights (...) 
excluding being obliged to model its interpretation on that provided by the 
Committee, it felt it had to agree that: “(...) weight to the interpretation adopted by this 
independent body that was established specifically to supervise the application of that 
treaty (...)”. Apart from the discourse of plurality and interpretation of human rights 
norms, the goal was: “(...) clarity and the essential consistency of international law as 
well as legal security, to which both the individuals with guarantees rights and the 
States parties obliged to comply with treaty obligations (...) a regional instrument for 
the protection of human rights its must take due account of the interpretation of that 
instrument adopted by the independent bodies which have been specifically created if 
such has been the case, to monitor the sound application of the treaty in question (...)”, 
(par. 66-67). 
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Costelloe, 2017)!!. The ICJ has characterized as “erga omnes”, 


the rights: 


“(...) by their very nature (...) the concern of all States. In view of the 
importance of the rights involved, all States can be held to have a legal 
interest in their protection; they are obligations erga omnes (...) by their very 


nature (...)”"’. 


The ICJ has not actually given an exact definition of these 


rights, but has limited itself to an apparent exemplification that: 


“(...) such obligations derive, for example, in contemporary international 
law, from the outlawing of acts of aggression, and of genocide, as also from 
the principles and rules concerning the basic rights of the human person, 
including protection from slavery and racial discrimination (...)”"*. 


With a simple and typical obiter dictum it did not formulate 


specific definitions on human rights (Sivakumaran, 2020) 


11The ICJ referred to the crime of genocide and: ‘“(...) the principles and rules 
concerning the basic rights of the human person, including protection form slavery 
and racial discrimination (...)”, par. 34. ICJ, Case Concerning the Barcelona Traction, 
Light and Power Company, Limited (Belgium v. Spain), Judgment, 5 February 1970, 
in ICJ Reports, 1970, p. 3ss., parr. 39ss. Judge Higgins expressed on the sidelines of 
the consultative opinion on the Wall when he stated that the reference, in the 
Barcelona Traction judgment, to the erga omnes obligations “was directed to a very 
specific issue of jurisdictional locus standi” (Separate opinion, ICJ Reports 2004, p. 
207 ss., p. 216, par. 37). See also the confirm from the Barcelona Traction case: “on 
the universal level (...) embody human rights", that "do not confer on states the 
capacity to protect the victims of infringements of such rights irrespective of their 
nationality” (sentence, op. cit., p. 47, par. 91). This is a passage that is in clear 
contradiction with respect to the qualification, made in a previous passage of the 
decision, of the obligations deriving from "principles and rules concerning the basic 
human rights of the person (...) conferred by international instruments of a universal 
or almost universal character “like erga omnes obligations” (op. cit., p. 32, par. 34). In 
this regard, see the criticisms expressed by Judge Gross, in the separate opinion 
attached to the judgment of 20 December 1974 on the case of Nuclear Experiments 
(Australia v. France), against the attempt made by Australia (as well as by New Zeus) 
of "make use of paragraphs 33 and 34 of the Judgment in the Barcelona Traction case 
without taking account of the existence of the inconsistent with these, i.e. paragraphs 
89 to 91, which were in fact intended to qualify and limit the scope of the earlier 
pronouncement "(ICJ Reports 1974, pp. 276, 290ss, par. 24). 

12Par. 33. 

13Par. 35. 

14Par. 34. 
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leaving a wide and indefinite margin of the list of obligations 
falling into this category and in the conditions where the ICJ 
itself, by way of example, proposed and affirmed the erga 
omnes'> character of further obligations under international law, 
especially those deriving from the principles and rules on 
fundamental rights. 

In the same sense is the Reserves to the Convention on genocide 


case which, enhancing the relative convention, declared that: 


“(...) a purely humanitarian and civilizing purpose (...) do not have any 
interests of their own. They merely have one and all a common interest 


(...)7% 
So the ICJ used the Genocide Convention stating that: “(...) the 


most elementary principles of morality (...)”'’. The ICJ affirmed 
that the subject matter of the Convention as an issue is peculiar 
and attributable to the area of human rights. Therefore, the ICJ 
began its obiter dictum from the general norms of the formation 


of multilateral treaties considering that: 


“(...) the solution of these problems must be found in the special 


15In the case East Timor (East Timor (Portugal v. Australia), judgment, ICJ 
Reports 1995, p. 102, par. 29) the ICJ accepted the “irreproachable” erga omnes 
character of the right of peoples to self-determination, but held that: “(...) the erga 
omnes character of a norm and the rule of consent to jurisdiction are two different 
things. Whatever the nature of the obligations invoked, the Court could not rule on the 
lawfulness of the conduct of a State when its judgment would imply an evaluation of 
the lawfulness of the conduct of another State which is not a party to the case (...) the 
Court cannot act, even if the right in question is a right erga omnes (...)”. 

16Reserves to the Convention on the prevention and repression of the crime of 
genocide, advisory opinion, 28 May 1951, ICJ Reports 1951, pp. 15ss, par. 23. It is 
probable, moreover, that in the successive judgments in which it used the notion of 
objections erga omnes regarding the scope of the norms of the Convention on 
genocide (for the references v. Ante, note 31), it actually has intended to refer to the 
category of erga omnes partes obligations. 

17 Pag. 23. 
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characteristics of the Genocide Convention” (Kolb, 2009; Tonkin, 2011; 
Noortmann, Reinisch, Ryngaert, 2015; Akhavan, 2015)'’. 


In particular the ICJ recognized: 


“(...) the origins and character of that Convention, the objects pursued by the 
General Assembly and the contracting parties, the relations which exist 
between the provisions of the Convention, inter se, and between those 
provisions and these objects, furnish elements of interpretation of the will of 
the General Assembly and the parties (...)'? the origins of the Convention 
show that it was the intention of the United Nations to condemn and punish 
genocide as “a crime under international law” involving a denial of the right 
of existence of entire human groups, a denial which shocks the conscience of 
mankind and results in great losses to humanity, and which is contrary to 


18See also from the ICJ: Application of the Convention on preventing and 
suppressing the crime of genocide hereafter Application of the Genocide Convention 
(Bosnia and Herzegovina v. Yugoslavia), preliminary exceptions, judgment, 11 July 
1996, ICJ Reports 1996, pp. 595ss, par. 616, par. 31 (“the rights and obligations 
enshrined by the (Genocide) Convention are rights and obligations erga omnes’’): 
“(...) [T]he jurisdiction of the Court in this case is based solely on art. IX of the 
Convention (...). It follows that the Court may rule only on the disputes between the 
parties to which that provision refers. The Court (...) has no power to rule on alleged 
breaches of other obligations under international law, not amounting to genocide, 
particularly those protecting human rights in armed conflict. That is so even if the 
alleged breaches are of obligations which protect essential humanitarian values, and 
which may be owed erga omnes (...)”. Judge Shalabuddeen with his dissenting 
opinion criticised the approach taken by the Appeal Chamber: “(...) stressing the very 
distinction between Tadic¢ and the Nicaragua case and noting that while Nicaragua had 
dealt with State responsibility, Tadi¢ was dealing with criminal responsibility, so the 
relevant question of the case was not whether the Former Republic of Yugoslavia 
(FRY) was responsible for breaches of international humanitarian law, but whether 
the FRY had used force through the militia against Bosnia Herzegovina (...)”, 
Separate Opinion of judge Shalabuddeen, para 17. Tonkin affirms that: “(...) Judge 
Shalabuddeen separate opinion is persuasive as the assessment of the conduct of FRY 
as a State that used force through a non-state armed group belongs to the realm of 
primary norms and it has nothing to do with the problem of attributing conduct for the 
purpose of State Responsibility. Beside the issue of meaning of control in the context 
of attribution, States have in fact a direct obligation not to use force against other 
States (...) the former will be in breach of its primary obligation not to use force, 
without the need arising to attribute an unlawful act performed by the non-state group 
to the State (...)”. Armed activities on the territory of Congo (new appeal: 2002) 
(Republic Democratic of Congo v. Rwanda), precautionary measures, order, 10 July 
2002, ICJ Reports 2002, pp. 219ss, par. 245, par. 71, and jurisdiction and 
admissibility, judgment, 3 February 2006, ICJ Reports 2006, pp. 6ss, par. 31, par. 64 
(“it follows” that the rights and obligations enshrined by the Convention are rights and 
obligations erga omnes (...)). 

19Par. 15. 
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The arguments of the ICJ are based on the principles based on 


the treaty that are binding on the States also due to the existence 


of any conventional obligation regarding: 


“(...) a “universal character””! and the high ideals [fins superieures in french 


language] which inspired the Convention provide, by virtue of the common 
will of the parties, the foundation and measure of all its provisions (...)””. 


Therefore, for the ICJ, the Convention in question invoked 
previous rights recognized and ascribable to the entire 
international community based on a balance between the rights 
and duties of the parties to an agreement. According to the ICJ, 


the purpose of the Convention was also to eradicate, rectius 


3 


punish crime under international law” and the participation in 


the treaty was only formal and 


“(...) even less could the contracting parties have intended to sacrifice the 
very object of the Convention in favour of a vain desire to secure as many 
9924 


participants as possible (...)”™. 
The particular nature of the Convention and the law relating to 


the protection of gross violations of human rights has “forced” 
the ICJ to bring down the rule of application to the reservations, 
noting that: 


“(...) the object and purpose of the Convention thus limit both the freedom of 
making reservations and that of objecting to them (...)””°. 


The ICJ argued that the rule goes beyond the classic and 


20Par. 16. 

21In this regard, the Court cites Resolution 96 (1) approved by the General 
Assembly on 11 December 1946. 

22Par. 12. 

23Par. 13. 

24Par. 13. 

25Par. 13. 
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consolidated rules, seen as inadequate to regulate the purposes 
of the Convention and aimed at the prevention and repression of 
the crime of genocide*’. The ICJ also stated the existence not as 


a general rule but as: 


“(...) common duty of the contracting States to be guided in their judgment 
by the compatibility or incompatibility of the reservation with the object and 
purpose of the Convention (...)’””. 

Finally, we can say that the ICJ affirmed through its responses 


to the fundamental nature of legal principles based on the spirit 
of the Convention and on the higher aims pursued to impose 
itself on the value and on the application of one of the founding 
principles of international law as the principle of state 
sovereignty. 

This is a previous position from the issues relating to the 
obligation to prosecute or extradite (Belgium v. Senegal) case 


(Nollkaemper, 2013; Andenas, Weatherall, 2013)”%. 


26The ICJ affirms that: “(...) On the other hand, it has been argued that there 
exists a rule of international law subjecting the effect of a reservation to the express or 
tacit assent of all the contracting parties. This theory rests essentially on a contractual 
conception of the absolute integrity of the convention as adopted. This view, however, 
cannot prevail if, having regard to the character of the convention, its purpose and its 
mode of adoption, it can be established that the parties intended to derogate from that 
rule by admitting the faculty to make reservations thereto (...)”, (par. 13). 

27Parr. 15-16. 

28ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. 
Senegal), Judgment, ICJ Reports 2012, pp. 422ss, para 101, See also the sentence of 
20 July 2012, in ICJ Reports, 2012, par. 69: “(...) L'intérét des Etats parties a ce que 
soient respectées les obligatios pertinentes énoncées dans la convention contre la 
torture implique que chacu d'entre eux puisse demander qu'un autre etat partie, qui 
aurait manque auxdites obligations, mette fin a ces manquements. Si un interét 
particulier était requis a cet effet, aucun Etat ne serait, dans bien des cas, en mesure de 
presenter une telle demande. II s'ensuit que tout Etat partie dans le but de faire 
constater le manquement allégué de celui-ci a des obligation erga omnes partes” 
contra see the dissenting opinions of judges Stotnikov and Xue, parr. 10ss. 
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or in the Application of the Convention on the Prevention and 
Suppression of the Crime of Genocide (Gambia v. Myanmar) 
case (Islam, Muquim, 2020; Kirby, Hodgson, 2022)” where the 
ICJ recognized the legitimacy of the State party to the 
Convention against torture and genocide by invoking the 
responsibility of another contractor for the violation of the same 
regardless of the infringement of interests provided for by the 
same convention or by international norms. The ICJ has spoken 
out for ius cogens rules as well as those on the prohibition of 


genocide*®’ and torture. We are speaking for human values and 


29Application of the Convention on the prevention and punishment of the crime 
of genocide (The Gambia v. Myanmar), order of 22 July 2022, par. 41 and 368. 
According to the Court: “(...) questions about the legal interest or standing of the 
Applicant in respect of such matters and the significance of (...) the erga omnes 
character of the relevant obligations (...) any state party to the Genocide Convention 
(...) may invoke the responsibility of another State party with a view to ascertaining 
the alleged failure to comply with its obligations erga omnes partes, and to bring that 
failure to an end (...)”. It rejected the application, without analyzing its admissibility 
and especially from the point of view of the legal standing of Bosnia and 
Herzegovina, as “(...) the evidence offered [did] not in any way support such a 
contention (...)”. see the dissenting opinion of Judge Xue, that admits: “(...) resort to 
the Court is not the only way to protect to common interest of State Parties in the 
accomplishment of the high purposes of the Convention” (par. 7). In other words: 
Arguing that the erga omnes partes character implies this legitimacy does not make 
the arbitration clause the heart of the treaty (to be clear: Object and purpose of the 
latter), making a reservation to the ineligible clause. All that can be said is that if a 
State does not make such a reservation, while being free to do so, that State accepts 
that any other State Party can act before the ICJ. At the outcome of the examination of 
the (summary) judgment on the jurisdiction carried out by the Court, and although it is 
true that it in no way prejudges the question of the jurisdiction of the Court (...) the 
rejection of the exceptions of Myanmar is so clear that could perhaps be considered 
definitive (...)”, (par. 85). 

30As we can see in the case of Armed activities on the territory of Congo (new 
appeal: 2002) (Republic Democratic of Congo v. Rwanda), precautionary measures, 
order, 10 July 2002, par. 64 and Application of the Genocide Convention (Bosnia and 
Herzegovina v. Yugoslavia), preliminary exceptions, judgment, 11 July 1996, ICJ 
Reports 1996, ICJ Reports 2002, par. 161. 


American Yearbook of International Law-AYIL, vol.1, 2022 


310 


humanitarian law always in relation to the responsibility of 
states for human rights violations. The ICJ cannot decide on the 
dispute even if the violations belong to the human rights sector 
as we have seen for example in the Democratic Republic of 
Congo v. Rwanda case*' where the ICJ did not take a position 
stating that it did not have a suitable jurisdiction title to decide 
on the matter. Although it should be noted that according to the 
jurisdiction of the Court only some of the numerous treaties on 
human rights are attributed by arbitration clauses. Clauses with 
the only exception to art. IX of the Convention of genocide of 
1948 which allows direct recourse to the Court of either a 
cumulative or alternative nature such as the prior exhaustion of 
negotiations, recourse to arbitration and the related mechanisms 
from the conventional regime in question (Gillich, 2017). 

The ICJ has characterized through its sentence the principles on 
human rights as fundamental or intrasgressible given the nature 


they are endowed with, that is, with “special characteristics” 


9933 


and inspired by “fins superieures’”° stating that: 


“(...) are principles which are recognized by civilized nations as binding on 
States, even without any conventional obligation (...)” (Simma, 1995)*. 


31Armed activities on the territory of Congo (new appeal: 2002) (Republic 
Democratic of Congo v. Rwanda), precautionary measures, order, 10 July 2002, op. 
cit., pp. 219ss, par. 164 and 127, and jurisdiction and admissibility, judgment, 3 
February 2006, ICJ Reports 2006, pp. 6ss, par. 31, par. 64 (“it follows” that the rights 
and obligations enshrined by the Convention are rights and obligations erga omnes 
(...)). 

32Par. 12. 

33Par. 12. 

34According to Simma: “(...) there is no doubt that fundamental human rights 
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The ICJ has distinguished between aspects of a mandatory 
nature of the rules, obligatory in the mandatory and imperative 
sense, from those that have to do with the voluntary submission 
to jurisdiction by States binding on compliance with these rules, 
stating that: 


“(...) the fact that a dispute relates to compliance with a norm having such a 
character, which is assuredly the case with regard to the prohibition of 
genocide, cannot of itself provide a basis for the jurisdiction of the Court to 
entertain that dispute. Under the Court’s Statute that jurisdiction is always 
based on the consent of the parties (...)’"». 


In practice, the ICJ has not addressed the discussion of the 
nullity of the reservation especially since the latter effectively 
prevented the ascertainment of violations of a jus cogens rule 
which would be the same as being in contrast with the 
mandatory law*. The ICJ limited itself to accepting the 
Rwandan position stating that the non-retroactivity of the 
obligations deriving from this treaty affirms a 


“(...) retroactive effect in the overriding interest of humanity(...) the mere 
fact that rights and obligations erga omnes or peremptory norms of general 
international law (jus cogens) are at issue in a dispute cannot in itself 
constitute an exception to the principle that its jurisdiction always depends on 


the consent of the parties (...)’°”. 


Position recognized in the South West African case (Ethiopia v. 


belong to the body of International jus cogens (...)”. 

35See par. 64 of the decision. The ICJ in par. 125 observed that: “(...) the mere 
fact that rights and obligations erga omnes or peremptory norms of general 
international law (jus cogens) are at issue in a dispute cannot in itself constitute an 
exception to the principle that its jurisdiction always depends on the consent of the 
parties (...)”. 

36See also: ILC, Peremptory norms of general international law (jus cogens) Text 
of the draft conclusions and draft annex provisionally adopted by the Drafting 
Committee on first reading, 24 May 2019, A/CN.4/L.936. 

37Par. 125. 


American Yearbook of International Law-AYIL, vol.1, 2022 


312 


South Africa: Liberia v. South Africa)**. Arbitration clauses as 
reservations that exclude and/or limit the application and that the 
same jurisprudence excludes some values protected by the treaty 
in which they are inserted, precluding the operation of 


reservations as an extension of the competence of the ICJ even if 


38South-West Africa, Ethiopia v. South Africa and Liberia v. South Africa, of 21 
December 1962, ICJ, Reports, 1962, par. 328. On the other hand it was noted as the 
same permanently court in the judgment of 25 August 1925 on certain German 
interests in Polish Upper Silesia, CPJI, 1925, Série A, parr. 14ss, as well as in the 
following sentence of 16 December 1927 relative to the interpretation of sentence n. 7 
and 8 (officina of Chorzow), CPJI, 1927, Series A, par. 10ss, it would have already 
configured the controversy in terms of contrasting attitudes. According to our opinion 
the solution presented corresponds at least in its essential lines to the orientation of the 
majority doctrine, as we shall see in the following paragraphs. The conflict of interest 
is a necessary but not sufficient element for an international dispute to arise, this 
happens when the parties assume an international attitude, when the parties assume a 
contrasting attitude and, when each trying to obtain the prevalence of their interest on 
the interests of others. Attitudes in the most typical and frequent form of international 
controversy both have a volitional character (the claim of one state is opposed to the 
contestation of the other). The alternative one of the attitudes can instead consist in a 
behavior in this hypothesis, according to the order in which the indicated elements are 
manifest the controversy is constituted by the claim of a state which opposes the non- 
fulfillment of such claim from a part of the other state or from a behavior detrimental 
to an interest followed by the protest of the subject whose interest is harmed. The 
dispute can therefore refer not only to a specific case but also to a purely potential 
conflict of interest. Furthermore, the conflict of interests may actually exist or simply 
in the subjective representation of one of the parties. In practice, the elements of the 
notion of international dispute are discussed in the figure of the claims dispute. Thus, 
a notion of international controversy is reconstructed regardless of any reference to 
conflict of interest and identifying it in the opposition between two or more claims. 
The dispute would require a contentious contact, consisting of a pretense and an 
actuated resistance with characters of effectiveness and permanence for which the 
claim survives the rejection and the refusal becomes resistance. “(...) invoking a 
jurisdictional clause depends upon what tests or conditions of the right to do so are 
laid down by the clause itself (...)”. See also the case Application of the international 
convention on the elimination of all forms of racial discrimination (Georgia v. Russian 
Federation), request for the indication of provisional measures, order of 15 October 
2008 (Application of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Georgia v. Russian Federation) (Preliminary Objections), ICJ 
Reports 2011, op. cit., which the ICJ affirmed that: "(...) if the two requirements of 
the two requirements of the prior exhaustion, of the negotiations and of the procedures 
provided for by the Convention were to be considered alternative or cumulative (...) 
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contrary to the manifestation of the will already expressed by 
the reserving States. The ICJ in the Application of the Genocide 
Convention the Bosnia and Herzegovina asked the ICJ to 
ascertain inter alia the violation caused by Yugoslavia (Serbia v. 


Montenegro) considering that: 


“(...) the world community as a matter of customary international law and jus 
cogens and in accordance with the requirements of United Nations Charter 
article 1 (1), article 55 and 56 (...)” (Tomuschat, 2014; Orentlicher, 2018)”. 


The ICJ noted that: 


“(...) principles which are recognized by civilized nations as binding on 
States, even without any conventional obligation (...) a (...) consequence is 
the universal character both of the condemnation of genocide and of the co- 
operation required “in order to liberate mankind from such an odious 
scourge” (...)*° it follows that the rights and obligations enshrined by the 
Convention are rights and obligations erga omnes. The Court notes that the 
obligation each State thus has to prevent and to punish the crime of genocide 
is not territorially limited by the Convention (...)’*! thus declaring as 
competent forum to know the dispute in question. 


In reality the Court has reconnected de plano and as a 
consequence the erga omnes nature of the obligations in 
question. The rules are not subject to territorial limitations in 
relation to their application. The ICJ affirmed “very early” the 


confirming a solution of the prima facie existence of its jurisdiction and (...) article 22 
of CERD imposes alternative preconditions to the Court's jurisdiction (...)". 

39Application of the Genocide Convention (Bosnia and Herzegovina v. 
Yugoslavia), preliminary exceptions, judgment, 11 July 1996, ICJ Reports 1996, pp. 
595ss, par. 616, par. 31 (“the rights and obligations enshrined by the (Genocide) 
Convention are rights and obligations erga omnes’’): “[T]he jurisdiction of the Court 
in this case is based solely on art. [IX of the Convention (...). It follows that the Court 
may rule only on the disputes between the parties to which that provision refers. The 
Court (...) has no power to rule on alleged breaches of other obligations under 
international law, not amounting to genocide, particularly those protecting human 
rights in armed conflict. That is so even if the alleged breaches are of obligations 
which protect essential humanitarian values, and which may be owed erga omnes 
(...)”. 

40Par. 31. 

41Par. 31. 
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mandatory erga omnes character which was not yet in use. The 
second position obtained was that of the extraterritorial of 
international obligations and their nature of erga omnes which 
appears quite motivated. These are logical deductions that the 
ICJ has obtained on the whole spirit of the sentence in question 
as well as the attention to some expressions, such as: “it 
follows” and “thus” which seems to lead to a logical 
conclusion”. In particular, the judge Oda took a position 
regarding serious violations of human rights and the competence 
of “any other appropriate organ of the United Nations””, 
positions that we can characterize of a political nature that 
advocated a rigid nature practice for ascertaining the jurisdiction 


of the Court, given that: 


“(...) I would expect to see a flood of cases pouring into this judicial 
institution, the task of which is mainly the settlement of international disputes 


ae 


The ICJ has recognized certain limits of its jurisdiction while 
maintaining a relative silence in the specific case which was 
based on art. [IX of the Genocide Convention also precluding the 
evaluation and recognition value of the rights also sanctioned by 
the Universal Declaration, as we have also seen on other 
decisions of the Court. In practice, the ICJ was based on general 
and non-mandatory jurisdictional titles according to art. 36, par 
2 of the statute and general treaties for the settlement of 
4aPar 38. 


43Par. 10. 
44Par. 10. 
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disputes, stating that: 


“(...) the argument amounts to a plea that the Court should allow the 
equivalent of an “actio popularis”, or right resident in any member of a 
community to take legal action in vindication of a public interest. But 
although a right of this kind may be known to certain municipal systems of 
law, it is not known to international law as it stands at present: nor is the 
Court able to regard it as imported by the “general principles of law’ referred 
to in article 38, paragraph 1 (c), of its Statute (...)””. 


We understand the scope of development and innovation that we 
have already noted from the Barcelona Traction judgment where 
the ICJ affirmed the existence of international erga omnes 
obligations and the close connection with the ICJ between the 
obligations that have character and the rules and principles on 
the subject of human rights. 

Finally, we can say that the obiter dictum of the Barcelona 
Traction has constituted from the historical point of view a sort 
of “reparation” in relation to the “damage” made and recognized 
by the ICJ itself through the relative decision. According to our 
opinion it is a painful and isolated sentence in the spirit from the 
others that has caused the disappointment of the supporters of 
the United Nations, of its international rules and of the 
institutions as tools capable of preparing an effective protection 
of human rights at a global level and in particular to the third 


world (Reisman, 1966; Friedman, 1967; D’Aspremont, 2019). 


45 Par. 88. 
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The Corfu Channel case, (United Kingdom v. Albania) of 25 
March 1948 

The ICJ in this decision has decided to charge material damage 
due to the loss of life to the illegal behavior of the Albanian 
government. The ICJ justified its position on the responsibility 
of the obligation that States have to behave in a way that takes 
into account the existence of human rights. 


In particular, the ICJ affirms that: 


“(...) the obligations incumbent upon the Albanian authorities consisted in 
notifying, for the benefit of shipping in general, the existence of a minefield 
in Albanian territorial waters and in warning the approaching British 
warships of the imminent danger to which the minefield exposed them (...) 
which is applicable in time of war, but on certain general and well- 
recognized principles, namely: elementary considerations of humanity, even 
more exacting in peace than in war (...)” (Wright, 1949; Yung Chung, 1959; 
Corten, Klein, 2012; Jackson, 2015)**. 


The ICJ spoke and defined the investigation of the rights 
relating to the case in question as “elementary considerations of 
humanity” (Wright, 1949). These are obligations as “elementary 
considerations of humanity” which are placed in the historical 
legal context of the spirit of the sentence and the basic principles 
of humanitarian law, extending to the principles and behaviors 
held by States during armed conflicts. The ICJ has overcome the 
exception of the reserved domain, since Albania has acted 
within the territory of the territorial waters and denied the rights 


of passage of foreign warships in these waters. The ICJ has 


46ICJ, Corfu Channel case, (United Kingdom v. Albania) [1949] ICJ Reports 
1949, par. 4. 
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condemned a State for a specific pact rule on the subject 
identifying its responsibility in an exclusive way and: 


“(...) in certain general and well-recognized principles, namely: elementary 


considerations of humanity, even more exacting in peace than in war (...)’"”. 


The argument used in the sentence was that of a general 
principle of international law as a source of direct obligations 
for the State and the relative responsibility of the principle of 
humanity, as rights of a general nature. These are arguments that 
will also be reused on other judgments that have to do with 
human rights (Schindler, 1979; Doswald-Beck, 1985; 
Macdonald, 1986; Morrison, 1987; Norton Moore, 1987; Gill, 
1988; Gasser, 1993; Fleck, 1995; Drumbl, 1998; Oriolo, 2002; 
David, 2002; Green, 2009; Alonson, 2010; Manacorda, Meloni, 
2011; Schabas, 2012; Ambos, 2012; White, Henderson, 2013; 
Damnjanovic, 2013; Dekker, Werner, 2014; Oude Elferink, 
2014; Knoops, 2014; M Kaczorowska-Ireland, 2015; Ellis, 
Chernor Jalloh, 2016; Carter, Muylgrew, Abels, 2016; Blaise 
Ngameni, 2017; A.A.V.V., 2017; Van Der Wilt, 2017; Boas, 
Chifllet, 2017; Buga, 2018; Nicholson, 2018; Liakopoulos, 
2018)*. 


47See the consultive opinion in case: Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania, first phase, of March 30, 1950: it was not 
uncommon for States to invoke the exception of reserved domain to escape from 
international obligations in the field of human rights, subtly attributing a mere soft 
law value to the rules that contemplated such obligations. 

48Military and paramilitary activities in Nicaragua (Nicaragua v. United States), 
precautionary measures, ordinance, 10 May 1984, ICJ Reports 1984. In the same 
orientation was expressed also judge R. Ago in the separate opinion alleged in the 
sentence which is stated that: “(...) It can never be sufficiently emphasized that 
acceptance of court compulsory jurisdiction on the basis of art. 36, par. 2 of ICJ 
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United States Diplomatic and Consular Staff in Tehran case 
(United States of America v. Iran) of 24 May 1980 
In the concrete case and since 1980, the ICJ declared that: 


“(...) to deprive human beings of their freedom and to subject them to 
physical constraint in conditions of hardship is in itself manifestly 
incompatible with the principles of the UN Charter as well as with the 
fundamental principles (...)” (Paul, 1980; Zoller, 1980; Bernhardt, 1980; 


Statute is a sovereign, voluntary act the effects of which are strictly confined to the 
limits within which it was conceived and intended (...)” (par. 83). See also Separate 
Opinion of Judge Ago, para. 18. It should noted that the ICJ: “(...) attributed instead 
the attacks perpetrated by the “Unilaterally Controlled Latino Assets’” (UCLAs) in 
Nicaragua to the United States. The Court held in fact that “although it is not proved 
that any United States military personnel took a direct part in the operations, agents of 
the United States participated in the planning, direction, support and execution of the 
operations. The execution was the task rather of the UCLAs while the United States 
nationals participated in the planning, direction and support. The imputability to the 
United States of these attacks appears therefore to the Court to be established (...)” 
(par. 86). See the case Prosecutor v. Tadic, Judgment, Case No. ICTY-94-1-A, 15 
July 1999, parr. 185-229 as customary international law and has subsequently been 
applied in numerous cases, including ICTY, Prosecutor v. KrajiSnik, Judgment, Case 
No. ICTY-00-39/40, 27 September 2006; Id, Prosecutor v. Brdanin, Judgment, Case 
No. ICTY- 99-36-A, 3 April 2007 and Id, Prosecutor v. Popovic et al., Judgment, 
Case No. ICTY-05-88-T, 10 June 2010. In the Kvocka et al. case, the Appeals 
Chamber emphasized that it is the accused person’s knowledge that is central, i.e. 
what was natural and foreseeable to this person. More specifically, the Appeals 
Chamber held that: “(...) Participation in a systemic joint criminal enterprise does not 
necessarily entail criminal responsibility for all crimes which, though not within the 
common purpose of the enterprise, were a natural or foreseeable consequence of the 
enterprise. A participant may be responsible for such crimes only if the Prosecution 
proves that the accused had sufficient knowledge such that the additional crimes were 
a natural and foreseeable consequence to him (...)“. Kvoéka et al., judgment, AC, 
ICTY, 28 February 2005, para. 86, in the same spirit: Limaj et al., judgment, TC, 
ICTY, 30 November 2005, par. 512. And have found it confirmation in the next cases 
from the ICTY: ICTY, Prosecutor v. Boskoski and Taréulovski, Judgment, AC, IT- 
04-82-A, 19 May 2010, par. 21. ICC, Prosecutor v. Thomas Lubanga Dyilo, Judgment 
on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision Challenge to the 
Jurisdiction of the Court pursuant to article 19(2)(a) of the Statute of 3 October 2006, 
AC, ICC-01/04-01/06-772, 14 December 2006, par. 293. ICTY, Prosecutor v. 
Moméilo Perisi¢, Trial Judgment, op. cit., par. 72. ICTY, Prosecutor v. Zdravko 
Tolimir, Trial Judgment, op. cit., par. 682. ICTY, Prosecutor v. Stanisi¢ and 
Zupljanin, Trial Judgment, Judgment, TC-II, IT-08-91-T, 27 March 2013, par. 32. The 
same definition from the ICC in the next cases: International Criminal Court (ICC), 
Prosecutor v. Germain Katanga, Décision relative a la peine (article 76 du Statut), TC 
II, ICC-01/04-01/07, 23 May 2014, par. 1173. ICC, Prosecutor v. Bemba Gombo, 
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Gross, 1980; Lucht, 2011)”. 
It is an extension of the interpretation of the UN Charter which 


has put human rights as the right to life, torture, cruel, inhuman 
or degrading treatment and punishment, no arrest detained or 
arbitrarily exiled, freedom of movement and residence, etc. 
through the Universal Declaration in the same legal force in the 
sphere of international law (Rodley, 1989; Jayawickrama, 


2017)°. In fact, the ICJ has held a distinct position and has not 


Decision Pursuant to article 61(7)(a) and (b), TC IH, ICC-01/05-01/08, 21 June 2016, 
par. 132. The definition was accepted also from the Committee of the International 
Red Cross: ICRC, Opinion Paper: How is the Term “Armed Conflict” Defined in 
International Humanitarian Law?, March 2008. International Criminal Court for 
Rwanda (ICTR), see the case: ICTR, Prosecutor v. Kayishema and Ruzindana, Trial 
Judgment, TC-IL, ICTR-95-1-T, 21 May 1999, par. 138-140. From the historical point 
of view regarding the limitations on arms transfers we recall the Conference on 
Conventional Armaments of 10 October 1980, which adopted four instruments (in UN 
Treaty Series, vol. 137, p. 1342ss.); the Convention on the Prohibition or Restrictions 
on the Use of Certain Conventional Weapons Which May Cause Excessive Injury or 
Have Indiscriminate Effects; Protocol (I) on untraceable fragments; Protocol (II) on 
Prohibitions or Restrictions on the Use of Mines, Traps, and Other Systems; and 
Protocol (IID) on Prohibitions or Restrictions on the Use of Incendiary Weapons. To 
these were subsequently added the Protocol (IV) on blinding laser weapons of 13 
October 1995 (Doc. CCW/CONF.I/16, Part I) and the Protocol (V) on explosive 
remnants of war of 28 November 2003 (Doc. CCW/MSP/2003/2); the Convention on 
the Prohibition of the Use, Storage, Production, and Transfer of Anti-personnel Mines 
and on the Destruction of the same of 18 September 1997 (in UN Treaty Series, vol. 
211, p. 2056), and the Convention on cluster bombs of 30 May 2008 (Doc. CCM/77). 
Legal consequences of building a wall in the occupied Palestinian territories, ICJ 
Reports of 9 July 2004, par. 44. 

ASICJ, United States Diplomatic and Consular Staff in Tehran (United States of 
America v. Iran), Judgment, 24 May 1980, in ICJ Reports, 1980, par. 41, which is 
affirmed that: “(...) It remains open to that government under the Court's Statute and 
rules to present its own arguments to the Court (...) either by way of defense in a 
counter memorial or by way of a counter-claim filed under art. 80 the rules of the 
Court (...) by not appearing in the present proceedings, the government of Iran, by its 
own choice, deprives itself of the opportunity of developing its own arguments before 
the Court (...)”. 

50According to “(...) is a document of sufficient legal status to justify its 
invocation by the court in the context of a State’s obligations under general 
international law (...)”. 
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identified what rights it refers to or the human rights clauses that 
are contained in the Universal Declaration. The ICJ held a 
general space of principles and rights especially the fundamental 
ones that had to do with the case in this regard. Fundamental 
rights, binding on States always under the formation of a 
customary nature and the general principles of recognized rights 
of civilized nations under the umbrella of the UN Charter. 


In particular the ICJ affirms that: 


“(...) the hostages are stated to have frequently been bound, blindfolded, and 
subjected to severe discomfort, complete isolation and threats that they would 
be put on trial or even put to death. The United States government affirms 
that it has reason to believe that some of them may have been transferred to 
other places of confinement (...)” (Rafat, 1981; Janis, 1980-1981; Elias, 
2013)". 

It is clear that the US positions were aware of the fact that: 

“(...) by allowing and endorsing the arbitrary and inhumane detention of 
United States nationals in Tehran, the Government of Iran has plainly 
violated these fundamental principles, which today are principles not only of 
customary international law but of the modern, conventional law of human 
rights (...)”*; 

given that the applicant government did not place the violation 


of these human rights norms as a direct basis for its request, but 
made an appeal in order to define the content of the Iranian 
obligation to provide “the most constant protection and security” 
to American citizens. The ICJ relied solely on the violation of 
the norms and failed to give due weight to aspects relating to the 
international protection of human rights. The ICJ was based on 


Iran’s behavior in complying with its international human rights 


51Par. 19. 
52Par. 182. 
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obligations*’. The ICJ noted that: 


“(...) wrongfully to deprive human beings of their freedom and to subject 
them to physical constraint in conditions of hardship is in itself manifestly 
incompatible with the principles of the Charter of the United Nations, as well 
as with the fundamental principles enunciated in the Universal Declaration of 
Human Rights (...)”**. 

The ICJ cited the norms of the UN Charter and/or the Universal 


Declaration, but the fundamental principles they enunciated, 
thus affirming the full legal validity and re-validity of the rights 
violated by an international forum. 
The reference to principles and not to norms allows the ICJ to 
go beyond the narrow boundaries of the legal value of the 
instrument that contemplates them and to quote together with 
the principles of the UN Charter a soft law instrument such as 
the Universal Declaration of Human Rights. The ICJ did not 
report on the Covenant on Civil and Political Rights despite it 
being reported by the US government or another of several 
international human rights treaties. And why? The ICJ explicitly 
affirmed the legally binding nature of the general principles on 
human rights, even if they are contemplated in instruments per 
se lacking such force and therefore, at the same time, the direct 
53Even in the passage of the decision in which the Court invokes the fundamental 
principles of human rights, however, the central point of the Court's arguments 
revolves around the violation of the rules relating to diplomatic relations. This is made 
clear by the immediate continuation of the motivation, in which the ICJ observed: 
“(...) but what has above all to be emphasized is the extent and seriousness of the 
conflict between the conduct of the Iranian State and its obligations under the whole 
corpus of the international rules of which diplomatic and consular law is comprised, 
rules the fundamental character of which the Court must here again strongly affirm” 


(pag. 43, par. 91). 
54Par. 91. 
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invocability of such soft instruments law, as well as to the extent 
that such norms embody general principles on human rights. 
Contrary to what was claimed in the Corfu Channel case, the 
ICJ did not use human rights principles in this decision to fill a 
regulatory gap. The case under investigation was governed by 
the rules on diplomatic relations and their reference to these 
principles was absolutely “superfluous” or “overabundant” so 
the ICJ tried to assert all the regulatory effects of the principles 
on fundamental rights and the their relationship with the other 
norms of the international legal system. This attitude shows how 
these principles are able to impose themselves with binding 
force even within specific sectors of the legal system and widely 
regulated by particular rules such as the sector of diplomatic and 
consular law (Parlett, 2013). 

The ICJ did not limit itself to the principles on human rights but 
also expressed itself to those contained in specific pact 
instruments as a clear and implicit affirmation of the rules 
contained therein, i.e. capable of coexisting with those dictated 
by specific and particular instruments intervening to regulate 
sectors already subject to a different and specific regulation on 
particular systems and within the limits expressed by the general 


principles on human rights. 
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Legality of the threat or use of nuclear weapons of 8 July 
1996 

The ICJ on July 18, 1996 gave rise to two different advisory 
views: Legality of the Use by a State of nuclear Weapons in 
Armed Conflict e Legality of the Threat or Use of nuclear 
Weapons (Matheson, 1997; Falk, 1997; Aznar Gomez, 1999). 
The decision involved the matter of human rights and above all 
the problem of compatibility of the use of atomic weapons with 
international obligations in the field of health according to the 
Statute of the World Health Organization. The ICJ was thus 
offered the opportunity to rule on the degree of cogency of 
obligations based on art. 96, par. 2 of the UN Charter. In 
practice, the ICJ repeated the spirit of the sentence in the Strait 
of Corfu reiterating that: 


“(...) a great many rules of humanitarian law applicable in armed conflict are 
so fundamental to the respect of the human person and “elementary 
considerations of humanity” (...) these fundamental rules are to be observed 
by all States whether or not they have ratified the conventions that contain 
them, because they constitute intransgressible principles of international 
customary law (...)’*. 


The ICJ has qualified the principles embodied by 
"intransgressible" norms seeking and imposing respect on all 
States. According to our opinion the notion of intransgressible 
has an obscure character, broad to use reaching different 
conclusions due to the delicacy of the issue under consideration. 


The ICJ did not follow the argumentative path of the legal 


55Par. 79. 
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categories of international law, i.e. the obligation erga omnes or 
norm of jus cogens (Condorelli, 1999; Werksman, Khalasti, 
1999; Dupuy, 1999)°°. 

The ICJ was based on the indisputable value of jus cogens, the 
rules that embody these principles and/or the erga omnes value 
of the related obligations, also based on the comment on the 
draft articles on the responsibility of States for international 
illicit acts as it is noted that: 

“(...) in the light of the description by ICJ of the basic rules of international 


humanitarian law applicable in armed conflict as “intransgressible” in 


character, it would also seem justified to treat these as peremptory (...)”*’, 


while the ICJ itself in the Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory 
case cited the passage examined above, and concludes that: 
“(...) in the Court’s view, these rules incorporate obligations 
which are essentially of an erga omnes character (...)” (Pertile, 
2004). 

The argument used by the ICJ-also including the two decisions 


and causes-affirmed the boundaries of humanitarian rights and 


56According to Condorelli: “(...) cette adjective constitue sans aucune doute une 
surprenante innovation terminologique, mais ne brille assurement pas par sa clarte” 
(pag. 234). Tthe author noted that: “dans l’esprit de la Cour, ‘intransgressible’ ne 
signifie pas ‘inperatif?, mais quelche choise de voisin (...)”. Werksman, Khalasti 
affirms that: “(...) although the Court refrained from ruling directly that the principles 
and rules of humanitarian law have the characters of jus cogens, it appears, 
nonetheless, to have arrived at a similar conclusion” (pag. 183). According to Dupuy: 
“(...) the characterization “intransgressible” is probably taken by the Court to mean 
that the obligation established by such rules cannot be breached in any circumstance 
(...) this term does not belongs to the existing legal vocabulary and was previously 
unknown in international law (...)” (pag. 456). 

57par (5) of the Comment of art. 40, pag. 113. 
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the extent of its humanizing effects on the entire system of 
general international law. The obligations referred to the general 
principles are used by the ICJ as elementary considerations of 
humanity that impose on all States and especially during the 
peace the intransgressible principles of customary international 
law as an erga omnes value and contemplated by norms that 
rank as jus cogens (Esposito, 2011; Talmon, 2012). The 
“intransgressible” term in the present judgment is “comparable” 
as that which was adopted in the decision of the Kadi judgment 
by the Court of Justice of the European Union (CJEU). The ICJ 
noted the inadmissibility on the part of Member States or UN 
bodies and of: 

“(...) mandatory provisions concerning the universal protection 
of human rights (...) because they constitute intransgressible 
principles of international customary law (...)” (Paulus, 2010; 
Uerpmann-Wittzack, 2012; Gorspool, Mumphreys, 2012; 
Arslanian, 2012; Nowak, 2013; Fikfak, 2013; Wimmer, 2014; 
Ovadek, 2016; Oppermann, Classen, 2016; Satzer, 2017)**. 


58CJEU, C-415/05 P, Kadi & Al Barakaat Int'l Foundation v. Council of 8 
November 2008, ECLI:EU:C:2008:461, I-6351, par. 77. In particular the CJEU 
declared that: “(...) the indirect judicial review carried out by the Court in connection 
with an action for annulment of a Community act adopted, where no discretion 
whatsoever may be exercised, with a view to putting into effect a resolution of the 
Security Council may therefore, highly exceptionally, extend to determining whether 
the superior rules of international law falling within the ambit of jus cogens have been 
observed, in particular, the mandatory provisions concerning the universal protection 
of human rights, from which neither the Member States nor the bodies of the United 
Nations may derogate because they constitute “intransgressible principles of 
international customary law” (Advisory Opinion of the International Court of Justice 
of 8 July 1996, The Legality of the Threat or Use of Nuclear Weapons, Reports 1996, 
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According to our opinion the ICJ used the general principle of 
humanity as a principle capable of creating specific and ad hoc 
obligations on States, imposing on all the actors of the 
international law system in a binding manner. The consultative 
opinion gave the ICJ the opportunity to dwell on the question of 
the validity of human rights obligations even in the case of 
armed conflicts as we have seen in the case of the consultative 
opinion on Legal Consequences of the Construction of a Wall in 
the Occupied Palestinian Territory, of 9 July 2004 (Stone, 1981; 
Cassese, 1992; Bowen, Stephen, 1997; Muller, 1997; Mazzawi, 
1997; Araujo, 2004; Schrijver, 2004; Breau, 2005; Gareau, 
2005; Scobbie, 2005; Wedgwood, 2005; Orakhelashvili, 2005; 
Crawford, 2007; Ruys, Corten, Hofer, 2018; Whitman, 2018)”, 
which was based on the decision just examined in relation to the 
delineation of the relationship between humanitarian law and 


human rights norms. 


p. 226, par. 79. The general respect for the fundamental rights of the individual. 
Furthermore, considering that the decisions of international organizations are in any 
case subsumable within the discipline of international agreements, direct effects of the 
same can be excluded where there is no similar effectiveness for all Member States. It 
may be appropriate to point out that: “(...) there is an asymmetry similar to that which 
the Court wants to avoid and indeed more marked, since rules formed in the context 
of non-legal agreements become mandatory and directly applicable in the Member 
States, while for third States participating in the same agreements not only do they not 
produce similar direct effects, but they are not even legally binding. The external 
partners are in fact favored by the super-compliant behavior of the Union. This is a 
result in itself certainly not in contrast with the law, but whose opportunity deserves to 
be evaluated in relation to the individual case (...)”. 

59ICJ, Legal consequences of building a wall in the occupied Palestinian 
territories, ICJ Reports of 9 July 2004, par. 44. 
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Legal consequences for States of the continued presence of 
South-Africa in Namibia (South West Africa) 

In the present case the ICJ is not expressed in the dispute but has 
recognized the Universal Declaration as a currently accepted 
international standards”. In particular, the ICJ has not shown its 
interest in taking a position but has taken some important 
positions through the dissenting opinion of judge Tanaka stating 


that: 


“(...) have a legal character by the very nature of the subject matter (...) 
evidence of interpretation and application of the relevant Charter provisions 
(...)” (Bailey, Daws, 1998; Di Stefano, Henry, 2012; Hovell, 2016)". 


The judge Pavilla Nervo has declared that: 


“(...) a bearing on the present case for the interpretation and application of 
the provisions of the mandate (...) these provisions confirm the obligation to 
promote respect for human right (...)” (Schabas, 2013). 


Instead, in the Namibia case, the ICJ recalled in the preamble of 
Resolution 2145 (XXI) that the Assembly recognized that South 
Africa had administered the territory in question contrary to the 


agreement and the ICJ stated that: 


“(...) international instruments directly imposing obligations upon South 
Africa (...) convicted that the administration (...) has been conducted in a 
manner contrary to the two basic international instruments directly imposing 
obligations upon South Africa, the mandate and the charter of the United 
Nations as well as to the Universal Declaration of Human Rights (...)” 
(Hudson, 1950; Tomuschat, 2014)”. 


60Legal consequences for states of the continued presence of South-Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolution 276 
(1970), advisory opinion ICJ Reports 1971, op. 25, par. 22-24. 

61The ICJ clarifies that: “There is no opposition on the question posed by the 
Commission in the context of judicial problems” pursuant to art. 96, “especially since 
the solution of legal questions can be identified in certain cases only considering the 
factual data in the relevant case” (par. 289-290). 

62Par. 92. According to Hudson: “(...) what is meant is a violation of the relevant 
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Also adding the opinion of judge Ammoun regarding the 
customary nature and the principle of equality in the field of 
human rights referring that: 


“(...) ne soient pas obligatories en tant que convention internationale (...) 
elles eu vent lier les Etats en vertu de la coutume (...) soit qu’elles aient 
constitué une codification du droit coutumier (...) acquis force de coutume 
par une pratique générale acceptée comme ptant le droit (...)’®. 


From the views just presented it is clear that the ICJ has tried to 
consider the rights included in the Universal Convention as 
norms that need to be interpreted within the spirit of the UN 
Charter and in relation to customary international law as judge 


Ammoun rightly maintains: 


“(...) a cosidérer comme une norme coutumiere obligatoire antérieure a la 
Déclaration universelle des droits de ’ homme et que celle-ci a codifée, est le 
droit a l’égalité, droit que lion s’accorde a considérer, depuis les temps les 


plus anciens, comme inhérent a la nature humaine (...)”™. 


Questions relating to the Obligation to Prosecute or 
Extradite (Belgium v. Senegal) of 20 July 2012 
In the ruling of 2012 the ICJ stated that: 


“(...) the prohibition of torture is a part of customary international law and 
(...) has become a peremptory norm (...)®. 


provisions of the Charter, i.e. its human rights clauses (...)”. According to Tomuschat: 
“(...) it was clear that the references to human rights and fundamental freedoms in the 
text of the Charter were to be viewed as establishing firm legal commitments for 
States (...)”. 

63Par. 76. 

64Par. 76. 

65Par. 99. In this regard, the judge Abraham and the ad hoc judge Sur recognized 
the binding nature of the prohibition of torture which is not necessary for the 
resolution of the dispute. In our opinion, according to the position that we saw in the 
sentence of the Democratic Republic of Congo and the law of the prohibition of 
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The ICJ has applied in this case the recognition of the customary 
rule to verify the mandatory scope as a recognized and accepted 
prerequisite for the development of international human rights 


law”. The ICJ noticed that: 


“(...) [t]he common interest in compliance with the relevant obligations 
under the Convention against Torture implies the entitlement of each State 
party to the Convention to make a claim concerning the cessation of an 
alleged breach by another State party (...) it follows that any State party to the 
Convention may invoke the responsibility of another State party with a view 
to ascertaining the alleged failure to comply with its obligations erga omnes 
partes, such as those under article 6, paragraph 2, and article 7, paragraph 1, 


of the Convention, and to bring that failure to an end (...)”®”. 


The binding nature of the prohibition in this case also includes 
the verification of the constituent elements of international 
custom, recognizing the imperative nature of the same rule. Of 
course we can speak of a step forward since we have not seen 
the same position of the Diallo case of 2010 where the 
customary nature of the prohibition of inhuman and degrading 


treatment was recognized: 


“(...) the prohibition of inhuman and degrading treatment is among the rules 
of general international law which are binding on States in all circumstances 


even a part from any treaty commitments (..)’®. 


The ICJ spoke to us only of a recognition but without reference 


torture and racial discrimination we can understand that the same qualities must also 
be included in every right that endangers a person's life. and which is called torture, 
racial discrimination, genocide, it is enough to have general recognition from the 
international community to be imposed as a fundamental right to prohibition. 

66According to Cangado Trindade: “(...) incorporated into the domain of 
customary international law”, par. 203 of the case of opinion of 22 July 2010 on 
compliance with international law on the declaration of independence concerning 
Kosovo. 

67ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. 
Senegal), op. cit., par. 69. 

68Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic 
Republic of the Congo), op. cit., par. 87. 
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to elements of practice and above all of an opinio juris nature. 
The reference to the practice and the opinio juris was referred to 
in the judgment issues relating to the obligation to prosecute or 
extradite, especially considering the qualification of torture as a 
mandatory rule and as a rule of international law (Murphy, 
2013; Simma, 2013)”. 

Also in this case as well as in the previous ones we have not 
seen that the ICJ has imposed through its judgments and/or 
through the dissenting opinions of the judges the obligation to 
the disputing parties to respect their rights in violation as well as 
to a specific reference cards, conventions, etc. that the rights 
relating to the infringement and part of the related disputes are 


included. 


(Follows) On the content of the rights. The right to asylum 
(Colombia v. Peru) of 20 November 1950 

The ICJ in the ruling under investigation defined the granting of 
asylum, which according to the same case, is a “situation” that: 


“(...) the grant of asylum (...) is not an instantaneous act which terminates 
with the admission, at a given moment, of a refugee to an embassy or a 
legation. Any grant of asylum results in, and in consequence logically 


69According to Murphy: “(...)the identification of a norm as jus cogens is much 
like the identification of any customary rule of international law, albeit perhaps with 
an even greater degree of State practice (...)”. In the same spirit see also the opinion 
of judge Robinson in opinion of the 25 February 2019 on the legal effects of the 
separation of the Chagos Archipelago from Mauritius in 1965, par. 66 which in reality 
was reiterated not to say repeated by the opinion of B. Simma: that we saw in the 
judgment Issues relating to the obligation to prosecute or extradite: “(...) is lost on the 
reasons (...) of the prohibitions of torture jus cogens nature (...)”. 
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implies, a state of protection; the asylum is granted as long as the continued 
presence of the refugee in the embassy prolongs this protection (...) the 
institution of asylum, is further confirmed by the attitude of the Parties during 
this case (...)” (Briggs, 1951; Garica-Mora, 1951; Evans, 1952; Hughes 
Gerbel, 2021)”. 


The ICJ has also tried to include the conditions as established by 
art. 2 of the Convention of Avana (at times prohibitive and at 
times clearly restrictive)’ and the related accusation against the 
asylum seeker. In this spirit, the ICJ limited itself to including in 
its sentence the crime of military rebellion” and to “condemn” 
the abuses that had been committed in the name of the right of 
asylum. The ICJ considered the existence of an additional 
requirement for the right of asylum: 


“(...) the imminence or persistence of a danger for the person of the refugee 
(...) it is not been disputed by the Parties that asylum may be granted on 
humanitarian grounds in order to protect political offenders against the 
violent and disorderly action of irresponsible sections of the population”” 
(...) becomes clear (...) the danger of political justice by reason of the 
subordination of the Peruvian judicial authorities to the instructions of the 


70ICJ after noting that to be admissible an interpretation request “(...) doit viser 
uniquement a faire éclaircir le ses et la portée de ce qui a été décidé avec force 
obligatoire peur l'arrét et non a obtenir la solution de points qui n'ont pas été décides” 
recalled the principle according to which “la cour a le devoir de répondre aux 
demandes des parties telles qu'elles s'expriment dans leurs conclusions finales, mais 
aussi ce lui de s'abstenir de statuer sur des points non compris dans lesdites demandes 
ainsi exprimées” (ICJ Reports, 1950, par. 395, 402). Even if on this occasion ICJ 
would seem to have attributed to the rule in question a very broad scope in subsequent 
practice it did not fail to apply with a certain flexibility. February 2002 in the arrest 
warrant of 11 April 2000 case, ICJ Reports, 2000, par. 43, ICJ clarified that the limit 
indicated would not prevent from dealing with: “Si elle l'estome nécessaire ou 
souhaitable”. This flexibility in the application of the non ultra petita principle has 
assumed very broad outlines in the judgment of oil platforms, Iran v. United States of 
6 November 2003, in ICJ Reports, 2003, par. 161 and 19, in the part of the device in 
which ICJ acknowledged without Iran requesting in its submissions this assessment 
that the United States had violated the international rules concerning the use of force. 

71Pag. 20. 

72Pag. 20. 

73Pag. 21. 
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Executive (...)””*. 


The ICJ considered the applicant's danger and spoke for a 
political justice that “can serve as a basis for asylum”” and the 


Court's justification for that position was that: 


“(...) the Havana Convention could have intended the term “urgent cases” to 


include the danger of regular prosecution to which the citizens of any country 


lay themselves open by attacking the institutions of that country (...)””*. 


The ICJ denied the possibility of granting asylum to common 
criminals by the Convention, given that this right would belong 
to those accused of political crimes and the exercise of the right 
to asylum could not be contrary to the administration of justice. 
In reality the ICJ colored a rule of law situation since justice was 


vitiated by clearly decided measures based on political ends: 


“(...) asylum protects the political offender against any measures of a 
manifestly extra-legal character which a government might take or attempt to 
take against its political opponents (...)”””. 


Also in this case the ICJ has held a bland behavior based on the 
principle of non-interference in internal affairs, that is, on 
general principles of international law thus including the 
absence of minimum requirements necessary for the granting of 
the right of asylum. 

A very lucid argument that highlighted that political asylum was 
granted in the objective absence of the necessary requirements 
provided for by the Convention in force, observing that some 


rights necessary for the granting of a fundamental right such as 


74Pag. 21. 
75Pag. 22. 
76Pag. 22. 
77Pag. 22. 
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that of asylum by the Colombian government. 


(Follows) The Haya de la Torre (Colombia v. Pert) case of 
13 June 1951 

Also in this case, the ICJ tried to clarify the limits and 
interrelationships that enter the circle of the right of asylum with 
other institutions involved such as extradition. In reality, in this 


case, the right of asylum and its execution: 


“could not be based on legal considerations, but only on considerations of 
practicability or of political expediency; it is not part of the Court’s judicial 
function to make such a choice (...)””’. 


The ICJ considered the one presented by Victor Raul Haya de la 
Torre as a new application, relying from scratch on the 
Convention of Havana despite the regulatory silence regarding 
the termination of asylum by introducing an obligation to 
surrender the refugee that: 


“(...) repugnant to the spirit which animated that Convention in conformity 
with the Latin-American tradition in regard to asylum, a tradition in 
accordance with which political refugees should not be surrendered (...)” 
(Bishop, 1951; Van Essen, 1952)”. 


The ICJ affirms also, that: 


“it would be an entirely different thing to say that the State granting an 
irregular asylum is obliged to surrender the refugee to the local authorities. 
Such an obligation to render positive assistance to these authorities in their 
prosecution of a political refugee would far exceed the above-mentioned 
findings of the Court and could not be recognized without an express 
provision to that effect in the Convention (...)”®’. 


In the precedent case of Asylum the ICJ underlined the granting 


78Pag. 12. 
79Pag. 13 
80Pag. 14. 
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of asylum as an instantaneous act with this decision and went 
further by specifying how this situation cannot be understood as 
a measure that is configured indefinitely in tempis. The 
existence of the needs determine the need for the measure in 
question which must be assessed not only at the time of its 
granting but also subsequently when the needs cease and asylum 
must cease as soon as possible. 

Finally, the ICJ has traced in a decisive way the distinction of 
definition and the reciprocal relationships between the granting 
of the right of asylum and the surrender of political criminals, 
noting the illegitimacy of the former which does not necessarily 
entail the legal duty to proceed with the latter. The argument 
was based on the classic interpretation of the legislation in 
progress that is pact and customary with a more favorable way 


for those accused of political crimes. 


(Follows) Legal Consequences for States of the Continued 
Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970) of 
21 June 1971 

The ICJ was called upon to decide on a classic issue of 


international law, namely the self-determination of peoples*! and 


81These are the three consultative opinions International Status of South West 
Africa, issued on 11 July 1950, Voting Procedure on Questions relating to Reports 
and Petitions concerning the Territory of South West Africa, of 7 June 1955 and 
Admissibility of Hearings of Petitioners by the Committee on South West Africa of 1 
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especially in the South African presence in Namibia despite the 
Resolution 276 (1970) of the Security Council (Dugard, 1968) 
and through the consultative opinion: Legal Consequences for 
States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council 
Resolution 276 (1970) of 21 June 1971 (Schwelb, Lissitzyn, 
Dugard, 1972)*. 

By carefully reading the ICJ decision we can understand that the 
ICJ has taken a very different position from the previous one of 
July 1966. The clear incompatibility of any policy based on 
discriminatory bases and with obligations deriving from the UN 
Charter in the matter of human rights. Therefore it was denied to 
provide any evidence relating to the government's intentions to 
enforce such policies or to any positive effects on the well-being 
of the population: 


“(...) in order to determine whether the laws and decrees applied by South 
Africa in Namibia, which are a matter of public record, constitute a violation 
of the purposes and principles of the Charter of the UN, the question of intent 
or governmental discretion is not relevant; nor is it necessary to investigate or 
determine the effects of those measures upon the welfare of the inhabitants 


(7%. 
The ICJ determined South Africa's obligations in the sector of: 


“human rights and fundamental freedoms for all without 


9984 


distinction as to race (...)””", always based on the principles of 


June 1956, as well as the decision of merit South West Africa (Ethiopia v. South 
Africa; Liberia v. South Africa) of 18 July 1966. 

82The decision was published in ICJ, Reports 1971, pp. 16ss. 

83Pag. 129. 

84Pag. 130. 
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the UN Charter and: 


“the official governmental policy pursued by South Africa in Namibia is to 
achieve a complete physical separation of races and ethnic groups in separate 
areas within the territory (...)*. (...) The application of this policy has 
required, as has been conceded by South Africa, restrictive measures of 
control officially adopted and enforced in the territory by the coercive power 
of the former mandatory (...) exclusions or restrictions for the members of 
the indigenous population groups in respect of their participation (...) submit 
them to restrictions or exclusions of residence and movement in large parts of 
2986 


the territory (...)”°°. 
The ICJ was based on respect for the fundamental rights of 


individual inhabitants as absolute rights and respect for the 
principle of non-discrimination on an ethnic basis constitutes an 
insurmountable limit of the relative international liability for 
violation of human rights obligations: 


“(...) to establish instead, and to enforce, distinctions, exclusions, restrictions 
and limitations exclusively based on grounds of race, colour, descent or 
national or ethnic origin which constitute a denial of fundamental human 
rights is a flagrant violation of the purposes and principles of the Charter 
(...)*” should not result in depriving the people of Namibia of any advantages 
derived from international co-operation. In particular (...) the effects of which 
can be ignored only to the detriment of the inhabitants of the Territory (...)”**. 


The ICJ invited the States involved not to harm the most basic 
interests of the inhabitants of Namibia, showing also in this case 
that human rights enter the circle of the general right of 
international law, that is the fundamental protection of certain 


rights and of one's own respect as customary norms. 


85Pag. 130. 
86Pag. 131. 
87Pag. 131. 
88Pag. 125. 
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(Follows) On the institution of immunity: The Arrest 
Warrant of 11 April 2000 (Democratic Republic of Congo v. 
Belgium) case of 14 February 2002 

The ICJ has dealt as well as in other cases with the issue of 
immunity of senior state officials who have committed crimes 
under international law and as a result we still have a case 
reported on the violation of human rights. The ICJ reported and 
included diplomatic immunity as a customary rule (Cassese, 
2002; Gray, 2002; Orakhelashvili, 2002; Wirth, 2002; 
Wickremasinghe, 2003; Becker, 2017; Das, Nargas, 2018). The 
ICJ took into consideration the main conventions on the 
subject’, the practice developed by the national Courts” and 
certainly the related jurisprudence up to that time of the 
international criminal Courts”! affirming Belgium as responsible 
for the issue of the arrest warrant against the former Minister of 
Foreign Affairs”. The ICJ has equated the person who holds the 
office of the Minister as that of a head of State and without 
justifying conditions that allow not to have judicial 
consequences”. In particular, the ICJ stressed that international 


standards that extend the competence of national jurisdictions 


89Par. 53. 
90Par. 54. 
91Par. 54. 
92Par. 56. 
93Par. 53. 
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introduce the obligation to aut dedere aut judicare distinct from 
the rules on jurisdictional immunity™. In this case, even when a 
national Court has acted in the fulfillment of this kind of 
obligations, it is necessary to respect those, other than, deriving 
from the rules cited above”. 

For the ICJ the institution of immunity has a similar procedural 
character with personal criminal liability and of a substantial 


nature: 


“(...) the Court emphasizes, however, that the immunity from jurisdiction 
enjoyed by incumbent Ministers for Foreign Affairs does not mean that they 
enjoy impunity in respect of any crimes they might have committed, 
irrespective of their gravity (...)””°. 

The ICJ noted the boundaries that international law provides in 


this case and especially with regard to the principle of immunity 
guaranteed to a foreign minister in office, categorically denying 
the impunity of a senior official”. 
The limits used in the Court's argument were of an intrinsic 
nature since they come from the interstate nature of the same 
norm and the principle of international law par in parem non 
habet impaerium. A minister and/or head of State may be 
subjected to trial by the national Courts of the country of origin 
or by foreign Courts in the event that the country representing 
the person waives this immunity’’. Another limitation derives 

94Par. 59. 

95Par. 59. 

96Par. 60. 


97Par. 61. 
98Pag. 26. 
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from the particular type of immunity at the moment that this 
institution has the purpose of guaranteeing the Foreign Ministers 
the possibility of carrying out their functions effectively and 
serenely and even when they are not covered by their mandate, 
the relative immunity it has no substance to exist paving the way 
for its punishment through a national Court. 

The immunity does not thus turn into impunity so that it can also 
be punished by an international criminal Court with competence 
in the specific case (Ambos, 2022)”. However, the ICJ has kept 
a certain silence on the possible configuration of a universal 
criminal jurisdiction even in the case of acts performed by a 
subject before assuming the office of Minister or after his own 
termination or during the performance of the mandate but not in 


the fulfillment of the own functions, stating that: 


“(...) provided that it has jurisdiction under international law, a court of one 
State may try a former Minister for Foreign Affairs of another State in 
respect of acts committed prior or subsequent to his or her period of office, as 
well as in respect of acts committed during that period of office in a private 
capacity (...)71. 

The ICJ has not taken a clear position on the claims of universal 


criminal jurisdiction that are in force by some States when a 
subject exercises in compliance with the limits set out by the 
rules on immunity as outlined by the Court itself (Tomuschat, 


99Pp. 26-27, par. 61, of the decision in question, where the Court recalled in this 
regard how, for example, art. 27, par. 2 of the Rome Statute, establishing the 
International Criminal Court expressly provides that “(...) immunities or special 
procedural rules which may attach to the official capacity of a person, whether under 
national or international law, shall not bar the Court from exercising its jurisdiction 
over such a person (...)”. 

100Par. 61. 
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2011; Knuchel, 2011; Bastin, 2012). 


(Follows) Applicability of Article VI, Section 22, of the 
Convention on the Privileges and Immunities of the United 
Nations of 15 December 1989 
The ICJ also in this case was invited to take a stand in another 
immunity case which this time concerned experts on a mission 
for the United Nations. Such as, for example, immunities that 
enter in the case of arrest and detention, general procedural 
immunity in relation to the acts performed or statements 
reported in writing or orally in the fulfillment of their mission, 
the inviolability of UN correspondence and documents that enter 
the right to secrecy and “(...) are necessary for the independent 
exercise of their functions during the period of their missions 
(...)” (Gill, 1990)", 
The ICJ has taken into consideration the aforementioned 
101The section 22 of art. VI affirms that: “(...) Experts (other than officials 
coming within the scope of article V) performing missions for the United Nations 
shall be accorded such privileges and immunities as are necessary for the independent 
exercise of their functions during the period of their missions, including the time spent 
on journeys in connection with their missions. In particular they shall be accorded: (a) 
immunity from personal arrest or detention and from seizure of their personal 
baggage; (b) in respect of words spoken or written and acts done by them in the 
course of the performance of their mission, immunity from legal process of every 
kind. This immuny from legal process shall continue to be accorded notwithstanding 
that the persons concerned are no longer employed on missions for the UN; (c) 
inviolability for all papers and documents; (d) for the purpose of their 
communications with the United Nations, the right to use codes and to receive papers 
or correspondence by courier or in sealed bags; (e) the same facilities in respect of 
currency or exchange restrictions as are accorded to representatives of foreign 


governments on temporary official missions; (f) the same immunities and facilities in 
respect of their personal baggage as are accorded to diplomatic envoys (...)”. 
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Convention that could be applied to a special rapporteur by 
virtue of the occasional nature of the activity carried out by it'™. 
Although Romania has recognized special rapporteurs a status 
comparable to that of expert, he also referred that: 


“(...) they can enjoy only functional immunities and privileges, i.e., 
privileges connected with their activities for the United Nations, during the 
period of their mission, and then only in the countries in which they perform 
the mission and in countries of transit (...)!°. 


Therefore the ICJ has outlined the applicability ratione 
personae, ratione temporis and ratione loci and the related 
guarantees and immunities granted and enjoyed by the related 
experts. For the ICJ the Convention will not offer any definition 
of expert on mission'™, even the preparatory work is of no help 
in this regard'®’. The ICJ has obtained the applicability ratione 
personae and the related guarantees of immunities of the ratio 
itself of the rule, leaving the UN itself to clarify the status of an 
official of the Organization and the related “(...) privileges and 
immunities as necessary for the independent exercise of their 
functions”. As regards the applicability ratione personae of the 
rule: 


“(...) the experts appointed or elected may or may not be remunerated, may 
or may not have a contract, may be given a task requiring work over a 
lengthy period or a short time. The essence of the matter lies not in their 


102In the memorandum presented on 6 January 1989 by the Permanent 
Representative of Romania to the Legal Counsel of the United Nations, it is stated that 
the Convention: “(...) does not equate rapporteurs, whose activities are only 
occasional, with experts on missions for the United Nations (...)” (par. 24). 

103Par. 45. 

104Par. 45. 

105Par. 45. 
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administrative position but in the nature of their mission (...)”'”. 


The ICJ considered the applicability ratione temporis of 
immunities only in the case that it covers the performance of 
certain tasks or functions that require a trip'””. 

According to the ICJ: “(...) the tasks entrusted to a person, 
whether or not those tasks involve travel (...)”'°’. And relying 


once again on the Convention the ICJ noted that: 


“(...) applicable to persons (other than United Nations officials) to whom a 
mission has been entrusted by the Organization (...) experts enjoy these 
functional privileges and immunities whether or not they travel. They may be 
invoked as against the State of nationality or of residence unless a reservation 
to Section 22 of the General Convention has been validly made by that State 


(ay 
The ICJ considered the figure of the members of the 


Subcommittee on the Prevention of Discrimination and the 
Protection of Minorities and its rapporteurs or special 
rapporteurs''’, concluding that they enjoy all the guarantees and 
immunities provided for by section 22 of the Convention"' 
while distancing themselves from the “State-centric” position 
proposed by Romania, thus reconstructing the rationale of the 
law and interpreting in the most extensive way the guarantees 
and immunities it guarantees. Immunities which according to the 
ICJ are also recognized to private entities in any capacity and 


which perform tasks within the circle of the UN and do not act 


106Par. 46-47. 
107Par. 48. 
108Par. 49. 
109Par. 52. 
110Par. 53. 
111Par. 55. 
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in representation of a State. 

Interesting in the argument is the dissenting opinion of judge 
Evensen, who noted that members of the Mazilu family had also 
been subjected to pressure, stalking etc.'!”, noting that the ICJ 
Court did not take a position as the request for an advisory 
opinion of the Economic and Social Committee did not extend 


to encompass these aspects and: 


“(...) 1t seems obvious that the protection provided for in article VI, Section 
22, of the 1946 Convention cannot be confined only to the “expert Mazilu” 
but must apply to a reasonable extent to his family (...)”'"’. 


(Follows) Difference Relating to Immunity from Legal 
Process of a Special Rapporteur of the Commission on 
Human Rights of 29 April 1999 
The ICJ was called to decide on the procedural immunity of 
Dato’ Param Cumaraswamy, special rapporteur for the United 
Nations Commission on Human Rights on the subject of 
“independence and impartiality of the judiciary, jurors and 
advisers and independence of lawyers” (Bekker, 1999; 
Wickremasinghe, 2000). The ICJ took into consideration the 
previous cases also referring to the State of which the 
112In this regard, judge Evensen reports, in his opinion, some excerpts from the 
letters written by Mazilu, in which he stated that “a strong pressure on me and on my 
family continues in order to sign such a paper” or that since 15 February 1988 more 
than twenty policemen are following me, my wife and my son day and night (see page 
37 of the separate opinion cit.) And I underline how the Court itself had taken note of 
the “strong pressure had been exerted on him [Mr. Mazilu] and on his family of him 


(...)’, in par. 14, on p. 8 of the advisory opinion (p. 37). 
113Pag. 48. 
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Rapporteur was a citizen or in which he habitually resided, as 
well as expressly recognized by Malaysia''*. For the ICJ, the 
governments of the States parties to the Convention are obliged 
to communicate to the national Courts the findings of the 
Secretary General on the matter and the lack of this obligation 
may give rise to the establishment of a proceeding according to 
art. VII, section 30 of the Convention'". 

In this case the ICJ spoke about the responsibility of Malaysia 
according to art. 105 of the UN Charter or the United Nations 
Convention on Privileges and Immunities''®. The UN Office for 
Legal Affairs took a negative position in the matter and 
especially for the related document concerning the case despite 
that the Malaysian Ministry of Foreign Affairs sent the relevant 
official communication to the competent judicial authority to 
decide in the case of species. The government document was 
silent on the conclusions envisaged by the Secretary General and 
on whether they were binding and definitive for the judicial 
authorities of a Member State. 

The ICJ observed based on the procedural character and the 
guarantee provided for by section 22 which necessarily involves 
the question of procedural immunity considered as a preliminary 


117 


issue and dealt with in /imine litis’’’. The Malaysian government 


114Par. 44. 
115Par. 61. 
116Par. 62. 
117Par. 68. 


American Yearbook of International Law-AYIL, vol.1, 2022 


345 


thus “moved away” from the accusations of responsibility since 
the Courts had dealt with judging Mr. Cumaraswamy and his 
immunity in /imine litis,“(...) thereby nullifying the essence of 
the immunity rule contained in Section 22 (b) (...)”!"*. 

The ICJ noted that immunity from trial presupposes that 
whoever enjoys it is also immune from any other obligation of 
an economic nature that derives from judicial activity covered 
by immunity, including the related obligations to pay court 
costs. The ICJ acknowledged a further violation of the 
international obligations by the Malaysian government resulting 
from the fact that the courts in question had charged the special 
rapporteur with the costs of the proceedings, due to the pending 
relative immunity'”’. 

In practice, the ICJ has offered a further contribution to the 
international protection of human rights through the delineation 
of the tasks and duties of the state bodies in the matter of 
immunity of the trial for the experts on mission for the UN as 
well as the explicit recognition of this guarantee in favor of 
special rapporteurs for the Commission on Human Rights. The 
ICJ has contributed to consolidating one of the essential 


prerequisites for achieving full and effective international 


protection of human rights. 


118Par. 63. 
119Par. 63-64. 
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Conclusions 

Finally, we can say that the ICJ has courageously dealt with 
human rights without taking an apertis verbis position for a 
specific protection right or not by approaching it, rectius by 
better interpreting fundamental principles of international law'”’. 
The category of rights examined during the jurisprudential 
historical excursus of the ICJ is very limited as we have seen to 
resolve questions that have always been open and in discussion 
on classical international law and with a sensitive humanization. 
The main disputes those through States and many times the ICJ 
has treated human protection which is included in the protection 
of human rights as affirmed and equal principles within the 
circle of covenant and exceptional rules in order to extend the 
rights and principles relating to protection of human rights. In an 
obscure, vague way many times the ICJ has held a limited 
attitude in the face of controversies and conducts that harm 
human rights. The determination to clarify notions of 
international law to give light to the protection of human rights, 


especially the sector of attribution to States of acts committed by 


120Jurisdiction of the courts of Danzig, advisory opinion 1928, PCIJ, Series B, n. 
15, p. 26. Lotus, judgment n. 9, 1927, PCIJ, Series A n. 10, p. 31. Case concerning the 
payment in gold of the Brazilian federal loans issued in France judgment n. 15, 1929, 
PCIJ, Series A, n. 20/21, p. 124. Territorial jurisdiction of the international 
commission of the river order, order of 29 August 1929, PCIJ, series A/B, n. 23, pp. 
18.19. Treatment of nationals and other persons of polish origin or speech in the 
Danzig territory, advisory opinion 1932, PCIJ, series A/B n. 46, p. 138. 
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state actors or not, defines its role for juris gentium crimes and 
state responsibility. 

What has changed is the legal subject whose responsibility is in 
question; what remains is the need for the international legal 


order to face the reality of today. 


American Yearbook of International Law-AYIL, vol.1, 2022 


348 


References 

A.A.V.V. (2017). Commentary on the second Geneva 
Convention. Cambridge University Press, Cambridge. 

Akhavan, P. (2015). Balkanizing jurisdiction: Reflections on 
article IX of the genocide convention in Croatia v. Serbia. 
Leiden Journal of International Law, 28 (4), 894ss. 

Alonso, H. (2010). Current trends on modes of liability for 
genocide, crimes against humanity and war crimes. In C. Stahn, 
L. Van Den Herik, L. (eds.). (2010). Future perspectives on 
international criminal justice. T.M.C. Asser Press, The Hague, 
22-524. 

Alston, P. (2014). Against a world court for human rights. 
Ethics and International Affairs, 28 (2), 200ss. 

Ambos, K. (2012). The first judgment of the International 
Criminal Court (Prosecutor v. Lubanga): A comprehensive 
analysis of the legal issues. International Criminal Law Review, 
12, 136ss. 

Ambos, K. (2022). Rome statute of the International Criminal 
Court. Hart/Beck/Nomos, Cheltenham, Baden-Baden. 

Andenas, M., Weatherall, T. (2013). International Court of 
Justice: Questions relating to the obligation to extradite or 
prosecute (Belgium v Senegal) judgment of 20 July 2012. 
International and Comparative Law Quarterly, 62 (3), 755- 766. 


American Yearbook of International Law-AYIL, vol.1, 2022 


349 


Araujo, R.J. (2004). Implementation of the ICJ advisory 
opinion-legal consequences of the construction of a wall in the 
occupied Palestinian territory: fences (do not) make good 
neighbours?. Boston University International Law Journal, 23, 
349-398. 

Arslanian, V. (2012). Great accountability should accompany 
great power. The ECJ and the UN Security Council in Kadi I & 
Il. Boston College of International and Comparative Law 
Review, 35 (3), 4ss. 

Aznar Gomez, M.J. (1999). The 1996 nuclear advisory opinion 
and non liquet in international law. Jnternational and 
Comparative Law Quarterly, 48 (1), 5ss. 

Bailey, S.D., Daws, S. (1998). The procedure of the Security 
Council. Oxford University Press, Oxford, 316ss. 

Bastin, L. (2012). International Law and International Court of 
Justice decision in jurisdictional immunities of the State. 
Melbourne Journal of International Law, 13, 778ss. 

Becker, M.A. (2017). The dispute that wasn't there. Judgments 
in the nuclear disarmament cases at the ICJ. Cambridge 
International Law Journal, 6, 4ss. 

Bedi, S.R.S. (2007). The development of human rights law by 
the judges of the International Court of Justice. Hart Publishing, 
Oxford, Portland. 

Bekker, P.H.F. (1999). Difference relating to immunity from 


American Yearbook of International Law-AYIL, vol.1, 2022 


350 


legal process of a Special Rapporteur of the Commission on 
Human Rights. Advisory opinion. American Journal of 
International Law, 93 (4), 913ss. 

Bernhardt, R. (1980). The provisional measures procedure of the 
International Court of Justice to US staff in Tehran. Fiat iustitia, 
pereat curia?. Virginia Journal of International Law, 21, 558ss. 
Bishop, W.W. (1951). Haya de la Torre Case (Columbia/Peru). 
American Journal of International Law, 45 (4), 781ss. 

Bjorge, E. (2011). Ahmadou Sadio Diallo (Republic of Guinea 
v. Democratic Republic of the Congo). American Journal of 
International Law, 105 (3), 34ss. 

Blaise Ngameni, H. (2017). La diffusion du droit international 
penal dans les ordres juridiques africaines. ed. L'Harmattan, 
Paris. 

Boas, G., Chifflet, B. (2017). International criminal justice. 
Edward Elgar Publishing, Cheltenham. 

Bowen Stephen, S., (ed.). (1997). Human _ rights, self 
determination and political changes in the occupied Palestinian 
territory. ed. Brill, Bruxelles, 221-290. 

Breau, SC. (2005). Legal consequences of the construction of a 
occupied Palestinian territory: Advisory opinion. The 
International and Comparative Law Quarterly, 54, 1003-1013. 
Briggs, H.W. (1951). The colombian-peruvian asylum case and 


proof of customary international law. American Journal of 


American Yearbook of International Law-AYIL, vol.1, 2022 


351 


International Law, 45 (4), 728ss. 

Buga, I. (2018). Modification of treaties by subsequent practice. 
Oxford University Press, Oxford. 

Byers, M. (1997). Conceptualising the relationship between jus 
cogens and erga omnes rules. Nordic Journal of International 
Law, 66 (2/3), 212ss. 

Cali, B., Eliboz, Z., Mcgregor, L. (2019). The International 
Court of Justice as an integrator, developer and globaliser of 
international human rights law. In M. Sheinin (ed). Human 
rights norms in “other” international courts. Cambridge 
University Press, Cambridge, 64ss. 

Cangado Trindade, A.A. (2020). International law for 
humankind towards a new jus gentium. ed. Brill, Bruxelles. 
Carter, L., Mulgrew, R., Abels, D. (2016). Research handbook 
on the international penal system. Edward Elgar Publishing, 
Cheltenham. 

Cassese, A. (1992). Powers and duties of an occupant in relation 
to land and natural resources. In E. Playfair (ed.), International 
law and administration of occupied territories. Oxford 
University Press, Oxford, 419-442. 

Cassese, A. (2002). When may senior State officials be tried for 
international crimes? Some comments on the Congo v. Belgium 
case. European Journal of International Law, 13 (4), 853ss. 


Condorelli, L. (1999). Le droit internationale humanitaire, ou de 


American Yearbook of International Law-AYIL, vol.1, 2022 


352 


Pexploration par la Cour d’une terra au peu pres incognita pour 
elle. In L. Boisson De Chazournes, P. Sands (eds.), International 
law, the International Court of Justice and nuclear weapons. 
Cambridge University Press, Cambridge, 229ss. 

Corten, O., Klein, P. (2012). The limits of complicity as a 
ground for responsibility. Lessons learned from the Corfu 
channel case. In K. Bannelier, T. Christakis, S. Heathcote, The 
ICJ and the evolution of international law. The enduring impact 
of the Corfu channel case. ed. Routledge, London & New York, 
316ss. 

Costelloe, D. (2017). Legal consequences of peremptory norms 
in international law. Cambridge University Press, Cambridge, 
2017, 47ss. 

Crawford, J. (2007). Multilateral rights and obligations in 
international law. Recueil des cours, ed. Brill, Bruxelles, vol. 
327, 325ss. 

Crawford, J. (2011). Responsibilities for breaches of 
communitarian norms: An appraisal of article 48 of the ILC 
articles on responsibility of states for wrongful acts 
responsibility. In U. Fastenrath, R. Geiger, D.E. Khan, A. 
Paulus, S. Von Schorlener, C. Vedder, From bilateralism to 
community interest. Essays in Honour of Judge Bruno Simma. 
Oxford University Press, Oxford, 224ss. 

D’Aspremont, J., Singh, S. (2019). Concepts for international 


American Yearbook of International Law-AYIL, vol.1, 2022 


353 


law. Contributions to disciplinary though. Edward Elgar 
Publishers, Cheltenham, 645ss. 

Damnjanovic, V. (2013). Die Beteilingunsformen im deutschen 
und serbischen Stafrecht sowie in der ICTY-Rechtsprechung. 
BWN Berliner Wissenschafts Verlag, Berlin, 2013, 246ss. 

Das, S., Nargas, A. (2018). Mapping the Jadhav dispute at the 
world court. Evaluating India and Pakistan's arguments. 
California Western International Law Journal, 48 (1), 40ss. 
David, E. (2002). Principes de droit des conflicts armés. ed. 
ULB, Bruxelles, p. 109. 

De La Rasilla, I. (2019). The world court of human rights. Rise, 
fall and revivial?. Human Rights Law Review, 19 (3), 585ss. 
Dekker, IF., Werner, W.G. (2014). Governance and 
international legal theory. ed. Springer, Berlin. 

Di Stefano, G., Henry, E. (2012). The ICJ and the Security 
Council. Disentangling themis and ares. In K. Bannelier, TH. 
Christakis, S. Heathcote, The International Court of Justice and 
the evolution of international law. The enduring impact of the 
Corfu Channel case. ed. Routledge, London & New York, 60ss. 
Doswald-Beck, L. (1985). The legal validity of military 
intervention by invitation of the Government. British Yearbook 
of International Law, 59, 190ss. 

Drumbl, M.A. (1998). Rule of law amid _ lawlessness: 


Counseling the accused in Rwanda’s domestic genocide trials. 


American Yearbook of International Law-AYIL, vol.1, 2022 


354 


Columbia Human Rights Law Review, 29. 

Dugard, J. (1968). The revocation of the mandate for South 
West Africa. The American Journal of International Law, 62 
(1), 78ss. 

Dugard, J. (1972). Namibia (South West Africa): The Court’s 
opinion, South Africa’s response, and prospects for the future. 
Columbia Journal of Transnational Law, 11, 14ss. 

Dupuy, P.M. (1999). Between the individual and the State: 
International law at a crossroad. In L. Boisson De Chazournes, 
P. Sands (eds.), International law, the International Court of 
Justice and nuclear weapons. Cambridge University Press, 
Cambridge, 449ss. 

Elias, T. (2013). The International Court of Justice and some 
contemporary problems. Essays on international law. ed. 
Springer, New York, 151ss. 

Ellis, M.S., Chernor Jalloh, C. (2016). The International 
Criminal Court in an effective global justice system. Edward 
Elgar Publishing, Cheltenham. 

Esposito, C. (2011). Jus cogens and jurisdictional immunities of 
States at the International Court of Justice: A conflict does exist. 
Italian Yearbook of International Law, 21, 162ss. 

Evans, A.E. (1952). The colombian-peruvian asylum case: The 
practice of diplomatic asylum. The American Political Science 


Review, 46 (1), 142ss. 


American Yearbook of International Law-AYIL, vol.1, 2022 


355 


Falk, R.A. (1997). Nuclear weapons, international law and the 
World Court: A historic encounter. The American Journal of 
International Law, 91, 64ss. 

Fikfak, V. (2013). Kadi and the role of the Court of Justice of 
the EU in the international legal order. Cambridge Yearbook of 
European Legal Studies, 15, 592ss. 

Fischer, G. (1966). Les réactions devant l'arrét de la cour 
internationale de justice concernant le sud-ouest africain. 
Annuaire Francais de Droit International, 12, 145ss. 

Francioni, F. (2009). Access to justice, Denial of justice and 
international investment law. European Journal of International 
Law, 20 (3), 730ss. 

Friedman, W.G. (1967). The jurisprudential implication of the 
South West Africa case. Columbia Journal of Transnational 
Law, 6 (1), 3ss. 

Garcia-Mora, M.R. (1951). The colombian-peruvian asylum 
case and the doctrine of human rights. Virginia Law Review, 37 
(7), 927ss. 

Gardam, J. (2001). The contribution of the International Court 
of Justice to international humanitarian law. Leiden Journal of 
International Law, 14, 350ss. 

Gareau, G.F. (2005). Shouting at the wall: Self-determination 
and the legal consequences of the construction of a wall in the 


occupied Palestinian territory. Leiden Journal of International 


American Yearbook of International Law-AYIL, vol.1, 2022 


356 


Law, 18, 489-521. 

Gasser, H.P. (1993). International humanitarian law: An 
introduction. In H. Haug (ed. by), Humanity for all. The 
International Red Cross and the crescent movement. Paul 
Haupt, Berne, 510ss. 

Ghandi, S. (2011). Human rights and the International Court of 
Justice. The Ahmadou Sadio Diallo case. Human Rights Law 
Review, 11 (3), 530ss. 

Gill, T.D. (1988). The law of armed attack in the context of the 
Nicaragua case. Hague Yearbook of International Law, 1, 132ss. 
Gill, T.D. (1990). Applicability of article VI, section 22, of the 
Convention on the Privileges and Immunities of the United 
Nations. The American Journal of International Law, 84, 742ss. 

Gillich, I. (2016). Between light and shadow. The international 
law against genocide in the International Court of Justice's 
judgment in Croatia v. Serbia. Pace International Law Journal, 
28, 2016. 

Gozie Ogbodo, S. (2012). An overview of the challenges facing 
the International Court of Justice in the 21* century. Annual 
Survey of International & Comparative Law, 16. 

Gray, K.R. (2002). Case concerning the arrest warrant of 11 
April 2000 (Democratic Republic of the Congo v. Belgium). 
European Journal of International Law, 13 (4), 724ss. 

Green, J.A. (2009). The International Court of Justice and self- 


American Yearbook of International Law-AYIL, vol.1, 2022 


357 


defence in international law. Hart Publishing, Oxford & Oregon, 
Portland. 

Gross, L. (1980). The case concerning United States diplomatic 
and consular staff in Tehran. Phase of provisional measures. 
American Journal of International Law, 74, 396ss. 

Hernandez, G.I. (2014). The International Court of Justice and 
the judicial function. Oxford University Press, Oxford, 230ss. 
Higgins, R. (2007). Human rights in the International Court of 
Justice. Leiden Journal of International Law, 20 (4), p. 745. 
Higgins, R., Webb, P., Akande, D., Sivakumaran, S., Sloan, J. 
(2018). Oppenheim's international law: United Nations. Oxford 
University Press, Oxford. 

Horspool, M., Humphreys, M. (2012). European Union law. 
Oxford University Press, Oxford, 552ss. 

Hovell, D. (2016). The power of process. The value of due 
process in Security Council. Oxford University Press, Oxford. 
Hudson, M.O. (1948). Integrity of international instruments. 
American Journal of International Law, 42, 106ss. 

Hughes Gerbel, L. (2021). Diplomatic asylum. Exploring a legal 
basis for the practice under general international law. ed. 
Springer, New York. 

Humphrey, J.P. (1976). The International bill of rights. Scope 
and implementation. William and Mary Law Review, 17, 528ss. 


Islam, R., Muquim, N. (2020). The Gambia v Myanmar at the 


American Yearbook of International Law-AYIL, vol.1, 2022 


358 


ICJ: Good samaritans testing State responsibility for atrocities 
on the Rohingya. California Western International Law Journal, 
JI (4), 79ss. 

Jackson, M. (2015). Complicity in international law. Oxford 
University Press, Oxford. 

Janis, M.W. (1980-1981). The role of the International Court in 
the hostage crisis. Connecticut Law Review, 13 (2), 263ss. 
Jayawickrama, N. (2017). The judicial application of human 
rights law. National, regional and international jurisprudence. 
Cambridge University Press, Cambridge, 34ss. 

Juratowitch, B. (2010). Diplomatic protection of shareholders. 
British Yearbook of International Law, 81, 28A4ss. 
Kaczorowska-Ireland, I. (2015). Public international law. ed. 
Routledge, London & New York. 

Kelsen, H. (1952). Principles of international law. Rinehart & 
Company Ins, New York, 29ss. 

Kirby, J., Hodgson, A. (2022). The Gambia v. Myanmar at the 
International Court of Justice: A search for national and 
international values. The Round Table. The Commonwealth 
Journal of International Affairs, 111 (2), 200ss. 

Kirgis, F.L. (1987). Custom on a sliding scale. American 
Journal of International Law, 146, 148ss. 

Knoops, J. (2014). An introduction to the law of international 


criminal Tribunals. A comparative study. ed. Brill. The Hague. 


American Yearbook of International Law-AYIL, vol.1, 2022 


359 


Knuchel, S. (2011). State immunity and the promise of jus 
cogens. Northwestern Journal of International Human Rights, 9, 
152ss. 

Kolb, R. (2009). The compromissory clause of the convention. 
In P. Gaeta, The UN genocide convention. A commentary. 
Oxford University Press, Oxford, 407ss. 

Lauterpacht, H. (1968). International law and human rights. 
Stevens & Sons Ltd., 1950 and reprinted by Archon Books in 
1968, 56-60. 

Liakopoulos, D. (2020). The role of not party in the trial before 
the International Court of Justice. ed. Maklu, Antwerp, 
Portland. 

Lissitzyn, O.J. (1972). International law and the advisory 
opinion on Namibia. Columbia Journal of Transnational Law, 
47 (4), p. 50ss. 

Lucak, N. (2012). Georgia v. Russia Federation. A question of 
the jurisdiction of the International Court of Justice. Maryland 
Journal of International Law, 27, 328ss. 

Lucht, S. (2011). Der Internationale Gerischtshof: zwischen 
Recht und Politik. Herbert Utz Verlag, Miinich. 

Macdonald, R.S.J. (1986). The Nicaragua case: New answers to 
old questions. Canadian Yearbook of International Law, 24, 
128ss. 

Manacorda, S., Meloni, C. (2011). Indirect perpetration versus 


American Yearbook of International Law-AYIL, vol.1, 2022 


360 


Joint Criminal Enterprise: Concurring approaches in the practice 
of international criminal law?. Journal of International Criminal 
Justice, 9 (1), 165ss. 

Matheson, M.J. (1997). The opinions of the International Court 
of Justice on the threat or use of nuclear weapons. The American 
Journal of International Law, 91, 418ss. 

Mazzawi, M.E. (1997). Palestine and the law. Guidelines for the 
Resolution of the Arab-Israeli conflict. Ithaca Press, London. 
Mcdougal, M.S., Lasswell, H.D., Chen, L.C. (2019). Human 
rights and world public order. The basics policies of an 
international law and human dignity. Oxford University Press, 
Oxford, pag. 274. 

Morrison, F.L. (1987). Legal issues in the Nicaragua opinion. 
American Journal of International Law, 81, 160ss. 

Muller, A.S., et al. (eds.). (1997). The International Court of 
Justice. Its future after fifty years. ed. Brill, Bruxelles, 117-140. 
Murphy, S.D. (2013). What a difference a year makes. The 
International Court of Justice’s 2012 jurisprudence. Journal of 
International Dispute Settlement, 4 (3), 540ss. 

Ngobeni, L. (2012). Barcelona Traction and Nottebohm 
revisited. Nationality as a requirement for diplomatic protection 
of shareholders in South Africa law: Notes and comments. 
Yearbook of International Law, 37, 172ss. 

Nicholson, J. (2018). Strengthening the validity of international 


American Yearbook of International Law-AYIL, vol.1, 2022 


361 


criminal Tribunals. ed. Brill, The Hague. 

Nollkaemper, A. (2013). Wither aut dedere? The obligation to 
extradite or prosecute after the ICJ’s judgment in Belgium v 
Senegal. Journal of International Dispute Settlement, 4(3), 502- 
a1 7. 

Noortmann, M., Reinisch, A., Ryngaert, C. (2015). Non-State 
actors in international law. Hart Publishing, Oxford & Oregon, 
Portland, 170-171. 

Norton Moore, J.N. (1987). The Nicaragua case and the 
deterioration of world order. American Journal of International 
Law, 77, 152ss. 

Nowak, C. (2011). Europarecht nach Lissabon. ed. Nomos, 
Baden-Baden. 

Oppermann, T., Classen, C.D., Nettesheim, M. (2016). 
Europarecht, C.H. Beck, Miinchen. 

Orakhelashvili, A. (2002). Arrest warrant of 11 April 2000 
(Democratic Republic of the Congo v. Belgium). American 
Journal of International Law, 96, p. 678ss. 

Orakhelashvili, A. (2005). International public order and the 
international court's advisory opinion on the construction of a 
wall in the occupied Palestinian territory. Archiv des 
Volkerrechts, 43, p. 248. 

Orentlicher, D. (2018). Some kind of justice. The ICTY's impact 
in Bosnia and Serbia. Oxford University Press, Oxford, p. 


American Yearbook of International Law-AYIL, vol.1, 2022 


362 


376ss. 

Oriolo, A. (2002). International criminal tribunal for the Former 
Yugoslavia. Legal maxims: Summaries and extracts from 
selected case law. The Global Community Yearbook of 
International Law Journal, 2. 

Oude Elferink, AG. (2014). The delimitation of the continental 
shelf between Denmark, Germany and the Netherlands. 
Cambridge University Press, Cambridge. 

Ovadek, M. (2016). External judicial review and fundamental 
rights in the EU: A place in the sun for the Court of Justice. EU 
Diplomacy paper of the College of Europe, 02/2016. 

Parlett, K. (2013). Diplomatic protection and the International 
Court of Justice. In C.J. Tams, J. Sloan (eds.), The development 
of international law by the International Court of Justice. 
Oxford University Press, Oxford, 90ss. 

Pascual Vives, F., Gonzalez Serrano, A., Rodriguez Patarrayo, 
J.C. (2022).  Litigacion internacional y proteccion de los 
derechos humanos. La Ley, Madrid. 

Paul, J. (1980). International adjudication, embassy seizure. 
United States v. Iran. Harvard Journal of International Law, 21, 
270ss. 

Paulus, A. (2010). From dualism to pluralism: The relationship 
between international law, European law and domestic law. In 


P.H.F. Bekker, R. Dolzer, M. Waibel (eds.). Making 


American Yearbook of International Law-AYIL, vol.1, 2022 


363 


transnational law work in the global economy. Essays in 
Honour of Detlev Vagts. Cambridge University Press, 
Cambridge, 132-153. 

Pertile, M. (2004). Legal consequences of the construction of a 
wall in the Occupied Palestinian Territories: A missed 
opportunity for international humanitarian law?. The Italian 
Yearbook of International Law, 14, 122ss. 

Rafat, A. (1981). The Iran hostage crisis and the International 
Court of Justice: Aspects of the case concerning the United 
States Diplomatic and Consular Staff in Tehran. Denver Journal 
of International Law and Policy, 10, 425ss. 

Reisman, W.M. (1966). Revision of the South West Africa 
cases. Virginia Journal of International Law, 7, 676ss. 

Rodley, N. (1989). Human rights and humanitarian intervention. 
The case law of the world court. International and Comparative 
Law Quarterly, 38 (2), 321ss. 

Ruys, T., Corten, O., Hofer, A. (2018). The use of force in 
international law. A case-based approach. Oxford University 
Press, Oxford. 

Satzger, H. (2017). International and European criminal law. 
Hart Publishing, Oxford & Oregon, Portland. 

Schabas, W. (2013). The Universal Declaration of Human 
Rights. The travaux preparatoires. Cambridge University Press, 


Cambridge. 


American Yearbook of International Law-AYIL, vol.1, 2022 


364 


Schabas, W.A. (2012). International criminal law. Edward 
Elgar Publishing, Cheltenham. 

Scharf, M.P., Day, M. (2012). The International Court of 
Justice's treatment of circumstantial evidence and adverse 
inferences. Chicago-Kent Journal of International Law, 13 (1). 
Schindler, D. (1979). The different types of armed conflicts 
according to the Geneva Conventions and Protocols. Recueil 
des Cours. ed. Brill, Bruxelles, vol. 163, 131ss. 

Schrijver, N. (2004). No more walls: The Palestinian territory. 
The Netherlands Quarterly of Human Rights, 22, 3-5. 

Schwelb, E. (1972). The International Court of Justice and the 
human rights clauses of the charter. The American Journal of 
International Law, 66 (2), 337ss. 

Scobbie, I. (2005). Unchart (er) and waters?: Consequences of 
the advisory opinion on the legal consequences of construction 
in the occupied Palestinian territory for the responsibility of the 
UN for Palestine. The European Journal of International Law, 
16 (5), 941-961. 

Ssimma, B. (1995). International human rights and general 
international law: A comparative analysis. In Academy of 
European Law (ed.), Collected Courses of the Academy of 
European Law, Vol. IV, 1. 2, 153. 

Simma, B. (2012). Mainstreaming human rights., the 


contribution of the International Court of Justice. Journal of 


American Yearbook of International Law-AYIL, vol.1, 2022 


365 


International Dispute Settlement, 12 (1), 8ss. 

Simma, B. (2013). Human rights before the International Court 
of Justice. Community interest coming to life?. In C.J., Tams, J. 
Sloan (eds). The development of international law by the 
International Court of Justice, Oxford University Press, Oxford. 
Simma, B., Khan, D.E., Nolte, G., Paulus, A. (2011). The 
charter of the UN. A commentary. Oxford University Press, 
Oxford. 

Sivakumaran, S. (2010). The International Court of Justice and 
human rights. In S. Joseph, A. Mcbeth (eds), Research 
handbook on international human rights law. Edward Elgar, 
Cheltenham, 300ss. 

Stone, J. (1981). Israel and Palestine. John Hopkins Press, 
London. 

Svate Pipan, D. (2018). The contribution of the International 
Court of Justice to the promotion and protection of human 
rights. In A. Fellesdal, G. Ulfstein (eds.), The judicialization of 
international law. Oxford University Press, Oxford, 225-226. 
Talmon, S. (2012). Jus cogens after Germany vs. Italy: 
Substantive and procedural rules distinguished. Leiden Journal 
of International Law, 25 (2), 982ss. 

Tams, C.J., Sloan, J., (eds.). (2013). The development of 
international law by the International Court of Justice. Oxford 


University Press, Oxford, 304ss. 


American Yearbook of International Law-AYIL, vol.1, 2022 


366 


Tillotson, J., Foster, N. (2013). Text, cases and materials on EU 
law. Gavedish Publishing, New York. 

Tomuschat, C. (2011). The international law of State immunity 
and its developments by national institutions. Vanderbilt 
Journal of Transnational Law, 44, p. 1105s. 

Tomuschat, C. (2014). Human rights. Between idealism and 
realism. Oxford University Press, Oxford, p. 187. 

Tonkin, H. (2011). State control over private military and 
security companies in armed conflict. Cambridge University 
Press, Cambridge, 2011, p. 118. 

Uerpmann- Wittzack, R. (2012). Rechtsfragen und 
Rechtsfolgendes Beitritts der Europaischen Union zur EMRK. 
Europarecht, 167ss. 

Van Der Wilt, H., Paulussen, C. (2017). Legal responses to 
transnational and_ international crimes. Edward Elgar 
Publishing, Cheltenham. 

Van Essen, J.L.F. (1952). Some reflections on the judgments of 
the International Court of Justice in the Asylum and Haya de la 
Torre cases. The International and Comparative Law Quarterly, 
4 (1), 533ss. 

Vermeer-Kunzli, A. (2011). The subject matters: The ICJ and 
human rights, rights of shareholders, and the Diallo case. Leiden 
Journal of International Law, 24 (3), 608ss. 

Villalpando, S. (2009). Le codificateur et le juge face a la 


American Yearbook of International Law-AYIL, vol.1, 2022 


367 


responsabilité internationale de |’Etat: interaction entre la CDI et 
la CIJ dans la détermination des régles secondaires. Annuaire 
Francais de Droit International, 55, 39ss. 

Villalpando, S. (2010). The legal dimension of the international 
community: How community interests are protected in 
international law. European Journal of International Law, 21 
(2), 387ss. 

Wedgwood, R. (2005). The ICJ advisory opinion on the Israeli 
security fence and the limits of self-defense. American Journal 
of International Law, 99, 52-61. 

Werksman, J., Khalasti, R. (1999). Nuclear weapons and jus 
cogens peremptory norms and justice pre-empted. In L. Boisson 
De Chazournes, P. Sands (eds.), Jnternational law, the 
International Court of Justice and nuclear weapons. Cambridge 
University Press, Cambridge, 182ss. 

White, D.N., Henderson, C. (2013). Research handbook on 
international conflict and security law. Edward Elgar 
Publishers, Cheltenham, 197ss. 

Whitman, C.F. (2018). Palestine's statehood and ability to 
litigate in the International Court of Justice. California Western 
International Law Journal, 49. 

Wickremasinghe, C. (2003). Arrest warrant of 11 April 2000 
(Democratic Republic of the Congo v Belgium), preliminary 


objections and merits, judgment of 14 February 2002. The 


American Yearbook of International Law-AYIL, vol.1, 2022 


368 


International and Comparative Law Quarterly, 50, 775ss. 
Wickremasinghe, F. (2000). Difference relating to immunity 
from legal process of a Special Rapporteur of the Commission 
on Human Rights. International and Comparative Law 
Quarterly, 49, 724ss. 

Wilde, R. (2013). Human rights beyond borders at the world 
court. The significance of the International Court of Justice’s 
jurisprudence on the extraterritorial application of international 
human rights law treaties. Chinese Journal of International Law, 
12 (4), 640ss. 

Wimmer, M. (2014). Inward and outward-looking rationales 
behind Kadi II. Maastricht Journal of European and 
Comparative Law, 21 (4), 678ss. 

Wirth, S. (2002). Immunity for core crimes? The ICJ’s judgment 
in the Congo v. Belgium case. European Journal of 
International Law, 13 (4), 877ss. 

Wright, Q. (1949). The Corfu Channel case. The American 
Journal of International Law, 43, 491ss. 

Yung Chung, I. (1959). Legal problems involved in the Corfu 
Channel incident. E. Droz, Geneva-Paris. 

Zimmermann, A., Tams, C.J., Oellers Frahm, K., Tomuschat, 
C., (eds.). (2019). The statute of the International Court of 
Justice. A commentary. Oxford University Press, Oxford, 92- 
116. 


American Yearbook of International Law-AYIL, vol.1, 2022 


369 


Zoller, E. (1980). L'affaire du personnel diplomatique et 
consulaire des Etats-Unies a Téhéran. Revue Générale de Droit 
International Public, 84, 97Ass. 

Zyberi, G. (2007). The development and interpretation of 
international human rights and humanitarian law rules and 
principles through the case-law of the International Court of 


Justice. Netherlands Quarterly of Human Rights, 25, 118ss. 


American Yearbook of International Law-AYIL, vol.1, 2022 


